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Dantet Lapp, AppreLLANnTt, vs. Toomas B. Caarres anp 
James L. Tompkins, APPELLEEs. 


Misrepresentation in a material point, innocently made, will vitiate a contract, and 
be ground for setting it aside, or giving compensation to the extent of 
the mistake. 


This was an appeal from a decree of the Circuit Court of 
the Middle Circuit for Leon County, Hon. J. Wayles Ba- 
ker presiding. 

The appellees, who were complainants below, filed their 
bill, alleging that they applied to the appellant to purchase 
three eighths of land in Wakulla County ; that the appel- 
lant agreed to sell said land to them, but stated that with 
these three eighths they must also purchase another eighth 
immediately adjoining, the title to which he held; that 
appellees objected to the taking of this additional eighth, 
but appellant representing that said eighth was attached 
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to the other eighths by a title that made it necessary to sell 
them all together, they were finally induced to include this 
additional eighth in the bargain. They further allege that 
this additional eighth was not desired by them for the pur- 
pose that moved them to the purchase, and that but for the 
representations of said appellant, they would not have in- 
cluded it in their purchase ; that appellant, after entering 
into the contract for the sale of said land, and after having 
given bond for titles to the same, in order to obtain a title to 
said addtional eighth, entered the same at the U.S. Land 
Office at Tallahassee; that as soon as it was ascertained 
by appellees that appellant had no title to said additional 
eighth, except that acquired as aforesaid from the United 
States, they remonstrated with him upon the manner in 
whick he had induced them, against their will and wishes, 
to include said additional eighth in their purchase, and at 
the same time proposed either that they should not be re- 
quired to take said tract at all, or that said appellant 
should, in good faith, let them have it at the price it cost 
him, both of which propositions he declined. They charge 
that, under the facts and circumstances, it would bea fraud 
upon them to require them to pay the full amount agreed 
upon, and that it would be aiding appellant, against good 
conscience and fair dealing, to take advantage of his own 
wrong. 

The bill further alleges that in the bond for title given 
by said appellant, there is included a small tract of land on 
which was a valuable mill seat, but to which appellant 
could make no title, the same being the property of other 
parties ; that as it was not intended to include this tract 
in the purchase, appellees procured an endorsement to be 
made on said bond, after its delivery, excluding said tract 
from its operation; but they claim that it is not binding in 
law upon them. Nevertheless, they are not disposed to 
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avail themselves of this mistake, and are willing to release 
appellant from so much of the bond as pertains to said par- 
cel of land, but insist that they cannot be required to do 
so save in a Court of Equity, and they submit that before 
such relief would be granted, the Court would require ap- 
pellant to do equity, by allowing an abatement equal to the 
difference between the contract price of said additional 
eighth, and the amount paid for it at the U.S. Land Office. 
The bill concludes with a prayer that the contract be re- 
formed so as to require the appellant to execute titles to 
all said lands, excepting the mill seat parcel, upon his be- 
ing paid the amount of the purchase money, less the dif- 
ference between the contract price of said additional eighth 
and the amount paid for it by appellant at the U.S. Land 
Office. 

The appellant, in his answer, states that he did represent 
that he was authorized to sell all said lands, for the benefit 
of J.and N. Hamlin, who had held the title, and were 
largely indebted to him, and desired him to sell the lands 
for their benefit. To this end, they had made a deed to 
appellant, conveying said lands to him, with a view to en- 
able him to make sale of them ; that in the negotiations for 
their sale, he was governed by a map in his possession, 
prepared by N. Hamlin for his private use, which repre- 
resented all the lands included inthe aforesaid bond for 
titles as the property of J. and N. Hamlin; that N. Ham- 
lin was and is a man remarkable for accuracy in all busi- 
ness transactions, and especially in matters of this nature 
inasmuch as he wasa practical Surveyor, and well ac- 
quainted with all the country in and about and including 
the lands referred to; that appellant was ignorant at the 
time that the title to the additional eighth was in the Uni- 
ted States, and acted in good faith in all his negotiations ; 
that some time after the execution of his bond for titles, he 
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ascertained to his surprise that the title to this additional 
eighth was in the United States, and that therefore, to en- 
able him to convey the same, he entered it at the U. 8. 
Land Office. 

The appellant, in his answer, further alleged that two 
eighths of the land were intersected by the St. Mark’s Riv- 
er, and were deemed valuable in consequence mainly of the 
water power and privilege which appertained to the same ; 
that the object and design of the appellees was, as com- 
monly understood, to erect a factory upon part of these 
lands ; that these lands had been held by the Hamlins at 
ten dollars per acre, and only through the agency of ap- 
pellant could appellees have effected a purchase on the fa- 
vorable terms agreed on; that he refused to sell the two 
eighths upon the river without including the eighth not so 
intersected, because, in point of fact, the outside eighths 
were worth nothing, except in connection with the others ; 
that appellees did propose to exclude one of the eighths 
from the contract, and pay him for the remainder, and 
that he refused to accede to such a proposition because he 
was ready to comply with his contract in good faith, and 
because the eighth objected to was not worth an equal pro- 
portion of the purchase money, and because appellant 
could, at the time of the sale, have sold the lands at the 
same price to other persons, and because, also, the accident 
with reference to the title to the additional eighth resulted 
in no damage to appellees, and furnished no ground for any 
complaint on their part. 

The principal facts stated in the bill and answer were 
admitted to be true by the parties, and the Circuit Court 
pronounced a decree in conformity to the prayer of the bill, 
from which appellant took an appeal to this Court. 








James T. Archer for Appellant. 
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Mariano D. Papy for Appellees. 
BALTZELL, C. J., delivered the Opinion of the Court. 


The contest in this case arises from an alleged misrepre- 
sentation in the sale of a tract of land. Complainants, 
Tompkins and Chaires, assert that they made application to 
Ladd for the purchase of a tract of land containing 240 
acres, which he expressed a willingness to sell, but in- 
sisted upon their taking with it a tract of eighty acres ad- 
joining, which he said he owned. This they objected to, 
alleging thatit is not suited to the objects they had in view 
—the erection of a mill and factory. Ladd insisted on the 
sale of the entire tract, and refused to sell unless the whole 
was taken; that they purchased, under these circumstan- 
ces, and afterwards finding that he was not the owner, as 
he had represented, of this 80 acre tract, they applied for 
an abatement of the price on the last note remaining un- 
paid, and he refusing, their application is now to a Court 
of Equity, for relief. The Court below sustained the bill, 
and decreed in their favor, from which Ladd has appealed 
to this Court. 

It is distinctly admitted that Ladd represented himself 
authorized to sell the contested eighth, being described by 
a map in his possession, prepared by a former proprietor, 
whose accuracy he had reason to confide in, and that it did 
not belong to him. After discovering this fact, he bought 
the land, and insists on their taking it agreeably to the bar- 
gain. He resists their claim for release on the ground of 
their having sustained no damage or injury, and that the 
subject in contest was not material or essential to the agree- 
ment. We do not think the latter objection comes with 
propriety from a party who made the sale of this tract the 
turning point of the bargain, in express terms—complain- 
ants being told he would not sell any unless the entire tract 
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was sold. It was to buy this with the other, or buy none. 
If not material, why insist upon this condition to the sale ? 
The only motive we can conceive, was to prevent the loss 
of the 80 acre tract, which might be the case if the other 
part was sold without it. We can regard the sale of this 
tract as immaterial and indifferent only on the supposition 
that defendant could have got as much without its sale as 
with it, which is not very likely, considering-that the 
whole tract was sold at five dollars per acre. The price of 
the 240 acre tract, upon that supposition, would have been 
$6.66 per acre, and the price of the former proprietor, who 
held it at $10 per acre, would have been $13.33 per acre 
for the 240 acres, which we must presume he would have 
asked, if not the owner of the 80 acre tract. So that we 
think the addition of this tract must have been regarded as 
essential and material by the parties in framing their con- 
tract. A mistake, then, having been made, of a material 
character, in the formation of the contract, the question 
arises as to its effect in point of law. 

“ Where there is an error in the thing for which an in- 
dividual bargains, by the general rules of contracting the 
contract is null, ds in such cases the parties are not to be 
supposed to have given their assent.” 1 Fonb. Eq., 114; 
Allen vs. Hammond, 11 Peters, 72. 

“ Contracts made in mutual error, under circumstances 
material to their character and consequences, seem, on 
general principles, invalid.” 1 Story Eq., 154. 

. The same principle will apply to all other cases where 
the parties mutually bargain for and upon the supposition 
of an existing right. Ibid., 164, § 143; Hitchcock vs, 
Giddings, 4 Price, 135. 

The case in 11 Peter’s Supreme Court reports illustrates 
the rule. There the parties bargained for the collection of 
@ claim vs. the Portuguese government, and under the ex- 
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pectation that very great expense, trouble and delay would 
attend the business, a very extraordinary compensation 
was agreed upon. It turned out that the claim was allow- 
ed eight days before the agreement, though unknown to 
the parties. The Court say: ‘“‘The contract was entered 
into through the mistake of both parties ; it imposes great 
hardship and injustice on the appellee, and is without con- 
sideration.” Nevertheless they allowed him compensation 
for services rendered. Mr. Webster, one of the counsel, 
puts the doctrine, with great force, in this language: 
** Where a fact of leading importance to parties entering 
into a contract was supposed to exist, and did not exist, 
the contract formed in the belief that it was in existence, 
should be set aside.” P. 68. 

The rule applies to cases of purchases where the parties. 
have been innocently misled under a mutual mistake as to 
the extent of the thing sold. 1 Story, 166, § 144. ° 

In the present case, Ladd no doubt was under the hon- 

) est and sincere conviction that he was the owner of the 
eighty acres, and acting on that belief, it was not improper 
for him to treat it as his, by making it the subject of sale. 
With a knowledge of the fact that he was not owner, it 
would have been improper for him to represent himself as 
such, and a contract so made would be regarded as fraud- 
ulent. Having induced complainants to bargain with him, 
under an impression discovered afterwards to be false, can 
he hope to hold ‘them to the agreement? We think not, 
If no agreement as to this tract was originally made, as 
we have seen by the authorities was clearly the case, it 
was not for Ladd, by a change of his position, to give va- 
lidity to it. This would be to make a new bargain ; to al- 
low him to contract for them. But this cannot be. The 
error was his, and his must be the loss, according to every 

principle of right and propriety. We have alluded to ca- 
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ses in which the contract was rescinded on account of the 
mistake. This is not asked by complainants. Indeed, it 
is questionable’ whether they would be entitled to it, as they 
got what was the main object of their contract—the site on 
the river, and the land they bargained for and desired to 
buy. 

The party may be relieved on the principles of compen- 
sation, which is thus explained: “* Where there are no én- 
dicia of fraud, and the misdescription goes only to part of 
the estate, and is of such a nature as not to prejudice the 
full enjoyment of the residue, or the objects the purcha- 
ser, had especially in view in making the purchase, then 
the Court will enforce the contract, with — 
Atkinson on Titles, 100. 

In our view the agreement must be regarded as if the 
eighty acre tract had not formed part of the s sale, and the 
240 acres had been sold without it. This would have been 
the case if there had been no mistake as to the ownership. 

An abatement of the price should then be made to the 
extent this tract entered into the consideration agreed to 
be paid. This is the damage complainants would sustain 
if compelled to pay for the whole tract. Although the rate 
was five dollars per acre, we by no means conceive that 
this should be the rate of deduction. The tract containing 
the site was the one of value, and the eighty acre tract 
comparatively of much less value. So far as its addition 
extended the price that would have been given for the 
other tract, if it can be ascertained, the complainants 
are entitled to havea credit for on their note. We do not 
perceive in the record the materials for ascertaining it. 
Possibly it may be done through means of a Master, to 
whom the matter may be referred by the Court below,.with 
power to call for the estimates and papers, and examine 
the parties and witnesses. 
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The Court below, concurring in disaffirming the sale of 
the contested eighth, allowed the difference between $1.25, 
the price paid for it per acre, and $5, with directions that ti- 
tle should be made to them for the entire tract. Weare of 
opinion that complainants are under no obligation to take 
it, and should not be compelled to do so by decree of the 
Court... 

Complainants insisted that the contract as to this eighth 
was illegal and invalid, on account of champerty. We 
think they are not entitled to raise this question; for giv- 
ing judgment at law by consent, they reserved their equi- 
table rights. If this defence be available, it is legal, and 
not equitable. 

The decree of the Court below will be affirmed so far as 
it declares the contract invalid as to the eighty acres, but 
will be reversed and set aside so far as it directs title to be 
made thereto, and fixed the damage at the sum of $300. 

And the said Court will proceed to appoint a Master, . 
whose duty it shall be to proceed, in conformity with this 
opinion, to ascertain, as near as may be, the sum or amount 
for which a deduction should be made from. the contract 
price of the land sold in consequence of the addition of the 
80 acres, with power to call for estimates and papers, and 
examine the parties and witnesses, and for such other pro- 
ceedings as may not be inconsistent with this opinion, and 
the rules and principles of equity and justice. 


DuPONT, J., delivered the following dissenting opinion: 


I concur with a majority of the Court in overruling the 
decision in this cause pronounced by the Chancellor in the 
Court below, but dissent from so much of the order as di- 
rects the case to be sent back for further proceedings. 

It is admitted by the defendant below that he did make 
a misrepresentation in regard to his ownership of the land 

5) 
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in controversy, at the time of and during the treaty for the 
sale to the complainants; but he expressly states in his 
answer that this misrepresentation was the result of an in- 
nocent mistake, and there is no charge or pretence in the 
bill that he meditated any fraud in the transaction. ‘ Mis- 
take” is one of the well defined and admitted grounds of 
Equity jurisdiction, but it is not every mistake of fact that 
will induce the equitable interference of the Court. The 
doctrine upon this subject is so lucidly stated by Story, in 
his admirable Treatise on Equity Jurisprudence, that it 
seems impossible to mistake it. Hesays: ‘The rule as to 
ignorance or mistake of facts entitling the party to relief, 
has this important qualification, that the fact must be ma- 
terial to the act or contract; that is, that it must be essen- 
tial to its character, and an efficient cause of its concoction. 
For though there may be an accidental ignorance or mis- 
take of a fact, yet if the act or contract is not materially 
affected by it, the party claiming relief will be denied it.” 
Story Eq. Ju., $141, 5. 

Applying the rule to the facts in this case, the question 
arises, what was the fact in reference to which the mistake 
occurred? The allegation and admission is that Ladd rep- 
resented himself to be the owner of the eighth of land in 
controversy, when in fact and in truth the title was in the 
government. Was the mere fact as to who held the title 
at the time of the treaty, a matter “ material” to or the 
“efficient cause” of the contract? It would seem not, 

‘for the purchasers took good care to provide against a 
Sailure of title, by taking the covenant of the vendor to 
perfect the same, and he is now able and ready to com- 
ply with that covenant. Wherein, then, consists the 
“materiality” of the mistake? I am at a loss to perceive. 
It certainly did not affect the value of the purchase, for it 
is strongly intimated in the bill, if not expressed in so ma- 
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ny words, that the particular eighth of land in controversy 
was wholly valueless. Now, upon the subject of ‘ mate- 
riality,” I take the rule of equity to be this: that no mis- 
representation or mistake of fact will be deemed “‘ mate- 
al” which does not affect the valwe of the thing contracted 
for. The representation that he had the title to this partic- 
ular eighth, was doubtless a potent argument in the mouth 
of Ladd why he would not consent to separate it from the 
other three; but as a matter of argument merely, I do mot 
think it comes up to the rule. At most, it can only be re- 
ceived as “damnum absque injuria,” and equity never in- 
terposes except to remedy or prevent injury. Story Eq. 
Jur., §151; 2 Bibb, 474, Crittenden vs. Craig. 

But the rule of equity proceeds further, and sometimes 
refuses its interference even where the mistake is of a ma- 
terial fact. This occurs when there has been a strict ob- 
servance of perfect good faith between the parties, and the 
mistake complained of is the mistake of all. Story Eq. Ju., 
§147 ; Fonb. Eq., Chap. 2, §7, (note v.) 

‘*‘ Where the mistake is not the occasion of the promise, 
the act is valid, there being nothing wanting of the true 
assent on all sides.” 2 Pow. on Con., 263. 

I can discover nothing in the facts of this case which 
calls for the interference of a Court of Equity. A vendor, 
supposing himself to be the owner of a tract of land, con- 
tracts to sell the same, and executes a covenant to perfect the 
title. He afterwards discovers that he was mistaken as to 
his ownership, and that the title is in fact in another. He 
forthwith purchases the title, and thus puts himselfin a 
position te comply with his covenant, and it is now claim- 
ed that instead of thus acting, he ought to have communi- 
cated the fact to the vendees, and left it to their option to 
have rescinded the contract. I do not think he was bound 
by any principle of equity or good morals voluntarily to 
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place himself within the power and consequently at the 
mercy of the vendees, who held his covenant for title, and 
might, upon a demand or refusal, have proceeded against 
him for damages, in a Court of Law, or for a specific perfor- 
mance in a Court of Equity. Incases where there appears 
no meditated fraud, equity is as observant of the mutual- 
ity of rights in the enforcement of contracts, as it is of the 
mutuality of assent in their concoction, and a very simple 
test of the principle involved in this controversy is this: 
Might the vendor have been compelled to respond in 
damages for a non-compliance with his covenant for title? 
Evidently he might. If, then, he might have been thus 
compelled, Iam ata loss to-discover the principle up- 
on which it can be ruled to be iniquitous in him to place 
himself in a position to make good his legal obligation. 
The vendees are now tendered all they contracted for—the 
title—and with that I think they ought to be satisfied. 

I am the more decided in my dissent in this cause because 
of the apprehension that by making the Courts of Equity 
Jurisdiction too easily accessible, parties may be induced to 
abate that vigilance and caution in the concoction of their 
contracts, which affords the surest guarantee against liti- 
gation. Whilst Courts of equity should be ever open to re- 
buke fraud in all its aspects, they should nevertheless be 
careful not to encourage negligence by a too ready inter- 
ference in the business transactions of individuals. Pothier 
has expounded this subject with his usual force and ster- 
ling sense, and given to us a well defined line of demark- 
ation. ‘“ As a matter of conscience,” says he, “any devi- 
ation from the most exact and scrupulous sincerity, is re- 
pugnant tothe good faith that ought to prevail in contracts. 
But in civil tribunals, a person cannot be allowed to com- 
plain of trifling deviations from good faith in the party with 
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whom he has contracted. Nothing but what is plainly in- 
jurious to good faith ought to be there considered as a fraud 
sufficient to impeach a contract.” With how much great- 
er force is this doctrine applicable to a mere mistake of 
fact, unaccompanied by any pretence of fraud. I am of 
opinion that the facts of this case do not afford sufficient 

’ ground for the interference of equity, and therefore think 
that the bill ought to have been dismissed. 





Josepn Dawkins, Prarstrrr 1x Error, vs. Curtis Car- 
ROLL, DEFENDANT IN Error. 





An Appeal or Writ of Error does not lie to an order granting a new trial in a 
common law case. 


This was a Writ of Error, under the act of 1852~-’3, to an 

) order of the Circuit Court of Leon County, granting a new 

trial to the defendant in error. The Writ of Error was is- 

sued, and the cause taken to the Supreme Court, before it 

was finally decided in the Court below upon the new trial 
granted. 


Archer and Papy for Plaintiff in Error. 
_D. 8S. Walker for Defendant in error. 
BALTZELL, C. J., delivered the opinion of the Court. 


It was not the design of the Legislature, as we conceive, 
in the passage of the act of 1852-8, ‘‘in addition to and 
amendatory of the several acts concerning Writs of Error 
and Appeals to the Supreme Court,” to allow a Writ of 
Error to an order granting a new trial. That act provides 
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* that orders and judgments wherein the Circuit Court shall 
allow and grant, or shall refuse to allow and grant any mo- 
tion for a new trial, or any motion to amend the pleadings, 
or to file new and additional pleadings, or to amend the 
record of any cause during the term of the Court at which 
it was determined, or shall refuse to allow and grant 
a motion for the continuance of the cause, shall and may 
be assigned for matter and cause of error, upon any writ 
of error sued out, or appeal taken to the Supreme Court.” 

By the original act, an Appeal or Writ of Error lies only 
to a final judgment, and it is upon the trial of a case so 
brought up that the grant or refusal of any or all these mo- 
tions may with propriety be determined. To allow the ap- 
peal during the progress of the case, as the pleadings are 
amended, or a motion for a new trial, or a continuance is 
granted or refused, would be to protract and delay a case, 
at the caprice of either party, to the almost entire defeat of 
justice. We are not aware of any such course in any of the 
States where these orders are the subject of revision ; in- 
deed, are confident that the opposite practice universally 
prevails. 

In the succeeding section of the same act, we find a pro. 
vision “ that appeals may be taken and prosecuted from 
any interlocutory order, decision, judgment, or decree of 
the Circiut Court, sitting as Courts of Equity.” Why this 
change of language, unless to intimate a different purpose 
on the part of the Legislature in the two classes of cases ¢ 

The Writ of Error will be dismissed, with costs. 
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Tae Union Bank or Frorma anp Crartes Morrison, Ap- 
PELLANTs, vs. Richarp K. Catt, APPELLEE. 


1. Instructions not excepted to at thetrial, nor referred to nor introduced in the bill 
of exceptions, will not be noticed by the Supreme Court. 


2. A deed signed by the President, and under the seal of a Corporation, prima fa- 
cie is valid, and the burthen of showing tbat it was done fraudulently, or 
without authority, devolves on the party contesting it. 


8. The admission of a deed in evidence, after its rejection by the Judge, is not error, 
unless prejudice or injury is shown. 

4. Books of account of the Cashier of a Bank not evidence as to strangers. 

5. It is not proper to ask of a witness his designs in making a deed, or his construc- 
tion of it. 

6. A release under seal is good without a full consideration. 


4. A deed by a President of the Bank should conform to the order of the Board of 
Directors, but it is not, on account of a deviation, void, especially after a 
lapse of ten years, and the Bank has received and retained money under it ; 
nor does it lie with a stranger to raise the objection. 

8. It is not error to refuse an indefinite instruction. 


9. Notice to an agent is notice to the principal. 


Appeal from Leon Circuit Court. 

This was a motion in the nature of an audita querula to 
quash an execution issued on a judgment in favor of the 
Union Bank, against R. K. Call, on the ground of a release 
subsequent to the rendition of the judgment. Morrison, 
who claimed to hold this judgment by assignment from the 
bank, appeared and opposed the motion. 

On the twenty-fifth day of February, 1842, the Union 
Bank recovered against Richard K. Call a judgment for 
$4080 40. 

The notes upon which this judgment was obtained, were 
secured by a mortgage, executed by R. K. Call and George 
K. Walker, dated 14th April, 1840, and also by a mort- 
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gage executed by R. K. Call, President of the Tallahassee 
Railroad Company, dated 20th April, 1842. 

On the fourth day of April, 1843, an indenture was en- 
tered into between the Union Bank of Florida, of the first 
part, Daniel Meinertzhagan, (as partner of the commercial 
House of Frederick Huth & Co., in London,) in behalf of 
himself and said House, of the second part, and Richard 
K. Call and George K, Walker, of the third part, by which 
said Bank assigned to Meinertzhagan sundry notes of Call 
and Walker, amounting to $88,292 24, for a full and valu- 
able consideration, and also assigned to said Meinertzhagan 
the mortgages ‘executed by Call and Walker on the 14th 
April, 1840, and by Call, as President of the Tallahassee 
Railroad Company, on the 20th April, 1842. By this in- 
denture, the Bank, fur the purpose of making the security 
of Meinertzhagan full and complete for the payment of the 
notes so assigned, agreed to release and did thereby release 
all lien, whether created by judgment, mortgage, or other- 
wise, on the property embraced in the said mortgages so 
assigned, and every part thereof, to secure any other liabil- 
ty whatever of Call and Walker, other than the liabilities 
so therein transferred to Meinertzhagan. And it was fur- 
ther agreed that the bank would look to the other parties 
on the notes described in the mortgages aforesaid, whether 
they have been prosecuted to judgment or not, for which 
Call and Walker are responsible as endorsers or sureties, 
in any manner, and in case it became necessary, on failure 
to collect said notes from the principal parties thereto, to 
resort to the securities thereon, the Bank agreed to receipt 
to said Calland Walker for their proportion of each of said 
notes, according to the number of endorsers respectively, 
&ec. Under this deed, Call claimed to be released from 
the judgment in question. 
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On the 22d day of February, 1843, the Union Bank of 
Florida, by an instrument signed by John G. Gamble, 
President, assigned to Charles Morrison the notes upon 
which this judgment was obtained. By this instrument, 
it appears that R. K. Call, with several other parties, were 
endorsers of these notes, and that judgments had been re- 
covered against them respectively by the Bank. 

Call, by his attorneys, moved the Court to exclude this 
deed of assignment from the consideration of the jury, be- 
cause there was no proof to show that John G, Gamble was 
authorized to execute the same, and to affix thereto the seal 
of the Bank, by any resolution of the Board of Directors, 
and the Court thereupon refused to allow said deed to goin 
evidence, without such proof, to which Morrison, by his 
attorney, excepted. Morrison, by his attorney, thereupon 
renewed his offer to introduce said deed in evidence, in 
connection with certain testimony which it was expected 
would be given in evidence, to show that said deed was ex- 
rf. ecuted by authority of the Board of Directers, or that the 
| said Board ratified the same subsequent to its execution ; 
whereupon the said deed was then permitted by the Court 
to be read to the Jury, subject to its charge as to its legal 
effects as evidence. 

Morrison then offered in evidence the following entries 
in the minute book of the proceedings of the Board of Di- 
rectors of said Union Bank, for the purpose of proving the 
authority to Gamble, the President, to execute the assign- 
ment to Morrison, or its subsequent ratification : 


Extract from minutes of Stockholders of Union Bank of 
Florida, in General Meeting, in the year, 1843, com- 
mencing first Monday in February, (6th,) and continued 
by adjournment. 

4 








i 
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Taurspay, February 9th. 
The General Meeting convened on Thursday, the 9th 
February, pursuant to adjournment, and the Chairman 
having called the meeting to order, the minutes of the Gen- 
eral Meeting from its commencement, were read and adop- 
ted. 

“‘ The resolution reported by the Committee again com- 
ing up, it was adopted, after being amended so as to read 
as follows: 

“ Pesolved, That the Directors of the Bank be authorized 
and instructed to transfer and assign any of the assetts of 
the Bank, other than the stock notes, in payment of any of 
its endorsed liabilities: Provided, That any of the holders 
of any such liabilities, shall, upon receiving such assetts, 
for any part of their debt, surrender an equivalent amount 
of Territorial bonds, which they may hold as collateral se- 
curity. 

“The meeting, after deliberating upon other matters, ad- 
journed over to the next day, the 10th, at the conclusion of 
the session on which day, the minutes read as follows : 

“The General meeting having disposed of all the busi- 
ness before it, on motion, adjourned to meet again on the 
1st day of March next. 

(Signed) JOHN C. McGEHEE, 
Chairman. 
(Signed) OC. F. Mercer, 
Secretary. 


Extract from the minutes of the Board of Directors of the 
Union Bank of Florida, at, a meeting held at the Bank- 
ing House, in Tallahassee, on Ist of January, 1843. 

“* The following resolution was moved and carried, viz: 
* Resolved, That the President, C. H. DuPont, R. W. 
Williams and R. H. Bradford be appointed a Committee, 
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{any two of whom to act,) to confer with the partners of the 
House of Huth & Co., of London, on the subject of their 
claim upon the Union Bank of Florida, and in their ab- 
sence, with the agent of the House in Tallahaasee, to ascer- 
tain and report upon the sum due on the 1st of January, 
1843, and to arrange some mode of paying the interest now 
due, and providing for the payment of the principal and 
interest of said claim hereafter, and that the same Com- 
mittee have power in like manner to confer with any rep- 
resentative of the House of Morrison, Sons & Co., in rela- 
tion to their claims upon the Union Bank. 
**The Board then adjourned. 
(Signed,) “C. F. MERCER.” 


Wednesday, 22d February, 1843, the President submit- 
ted the following resolution to the Board, which, after they 
had unanimously stricken therefrom the proviso requiring 
the guarantee of the Cashier, was, by a majority, adopted, 
viz: 


“ Resolved, That on the certificate of the Cashier of the 
Union Bank of Florida, that the endorsed sterling bonds 
and the hypothecated Territorial bonds, held by the House 
of Morrison, Sons & Co., of London, are committed to the 
care of their agent Samuel Jaudon, of the city of New 
York, the order of Charles Morrison, representative of that 
House, now in the city of Tallahassee, upon Samuel Jau- 
don, for the delivery of said bonds, or any part thereof, to 
John Palmer, President of the Merchant’s Bank of New 
York, for the use and benefit of the Union Bank of Florida, 
shall be taken from the representative of the House of Mor- 
rison, Sons & Co., as equivalent to the delivery of said 
bonds, or such part thereof as the said order may compre- 
hend, to this Bank: Provided, The Cashier of this Bank 
shall guarantee the delivery of the bonds for which such 
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order may be g given to the said om J. P deen , on athe’ pre- 
sentation of the order toS. Jaudon, Agent as aforesaid of 
the House of Morrison, Sons & Co.” 

Extract from the minutes of Board of Directors : 


“ On Thursday, 11th January, 1844, we burned the fol- 
lowing sterling bonds, which were received from James 
Morrison & Sons, viz: 

“98 bonds of £500, No. 158 to 185 inclusive, dated Ist 
October, 1841, payable Ist July, 1845, endorsed by JohnG. 
Gamble, D. C. Wilson, William P. Craig, W. Wyatt, T. 
P. Chaires, C. H. DuPont, A. M. Gatlin, B. W. Gause, 
H. W. Braden, Sam. Parkhill, B. F. Whitner, C. Rouse, 
G. T. Ward, J. Parkhill, F. Eppes, M. Walker and C. |! 
Mercer. 

(Signed,) ROB'T. W. WILLIAMS, 
© JOHN G. GAMBLE.” 
** Wepnespvay, 2ist February, 1844. 

“The President read and signed the minutes of the last 
meeting of the Board. He then exhibited to the Board the 
receipt of R. K. Call, Governor of the Territory of Florida, 
for seventy-one bonds of the Territory,which the President 
of the Bank had delivered to him, for the purpose of being 
cancelled, each bond being for one thousand dollars, dated 
1st of January, 1838, signed R. K. Call, Gov ernor, and coun- 
tersigned T. H. Astin, Treasurer, of ‘which bonds there 
were of 

** Letter A, No. 1497 to 1500, both inclusive, 4 bonds, 
payable Ist January, 1862. 

*“‘ Letter B, Nos. 1936 to 1969, both inclusive e, payable 
ist January, 1864, 34 bonds. 

“Letter ©, No. 2468 to 2500, both inclusive, payable 
ist January, 1866, 3 33 3 bonds—Bonds 2" 
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Nore.—These bonds are entered in agian; seacltell 
from Charles Morrison. 

10th July, 1844, the Board also burned the coupons of 
interest upon the following Territorial bonds, which bonds 
have been received by the Bank from various parties, viz: 
Nos. 2, 11, 22, 246, 247, 287, 288, 289, 402, 414, 434, 435, 
666, 667, 680, 705, 711, 712, 713, 720, ‘21, 722, 723, 731, 
732, 733, 861, 1497, 1498, 1499, 1500, 1827 to 1862, inclu- 
sive, 1936 to 196! », both nclaalen: 2359 to 2395, inchaaten, 
2468 to 2500, inclusive e, 2555 to 2865, inclusive, 2889 to 
2913, inclusive. 

In the book which contains a register of the bonds re- 
ceived from the Territory, will be found minutes of what 
relates to the reception, cancelling, &c., of said bonds, in 
full detail.” 


Morrison then offered to read in evidence, for the same 
purpose, certain entries in the book of accounts of said 
Bank, accompanied by the testimony of a witness, to prove 
that said books of account were at all times subject to the 
inspection of the Board of Directors, and that an examina- 
tion of said books had been made by a Committee of the 
said Board, and that said book and its entries had never 
been disavowed by said Board; to the introduction of 
which, said Call, by his attorney, objected, and the Court 
sustaining said objection, said Morrison, by his attorney, 
excepted. 

Morrison then offered the deposition of Charles F. Mer- 
cer, who testified that as attorney of Charles Morrison, he 
received an assignment, from the Union Bank to said 
Morrison, of certain notes and judgments, which was made 
to satisfy a debt due to said Morrison, and that said assign- 
ment included two notes of C. E. Bartlett, endorsed by Call. 
These are the notes upon which the jadgment in question 
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was rendered. That he accepted the trust of Morrison with 
the intention of performing all its obligations in good faith, 
and that he believes he gave all the notices which his duty as 
such attorney required of him, and doubts not that R. K. 
Call knew at thetime, or shortly after, of the said assigament 
to Charles Morrison. He gave written notice of said as- 
signment to George K. Walker. He was appointed attor- 
ney of Charles Morrison in February, 1843, at the date of 
the assignment to him as aforesaid. He was appointed at- 
torney of Frederick Huth & Co., in London, sometime in 
October, 1842, and regarded himself as such until he insti- 
tuted a suit against them. On his return to Tallahassee, 
he immediately entered into negotiations with G. K. Walk- 
er, acting for himself and R. K. Call, for the payment of a 
debt due to Huth & Co., fromthe Bank. Pending this ne- 
gotiation, Meinertzhagan, a partner of the House of Huth 
& Co., arrived in New York, and instructed him, witness» 
to await his intended journey to Tallahassee, and to take 
no steps in behalf of the House prior to his arrival, so that, 
although appointed attorney, his functions ceased, in the 
opinion of Meinertzhagan, and he afterwards so insisted. 

George K. Walker, a witness on the part of Morrison, 
testified that he had, for a long time previous to the trans- 
action spoken of, acted as the general agent of R. K. Call; 
that as such agent, he transacted almost all kinds of busi- 
ness for account of said Call; that he had less to do with 
the real estate of Call than his other interests ; that he had 
once received a power of attorney, thinks it was in 1838 or 
1840, which was produced, and read as follows: 








Power of Attorney. 


Know all men by these presents that I, R. K. Call, of the 
County of Leon and Territory of Florida, hath constituted 
~and appointed George K. Walker, of the County and Ter- 

















TERM AT TALLAHASSEE, 1854. 417 





oxo} 


‘Union Bank of Florida and Morrison va. Call—Statement of Case. 








ritory aforesaid, my true and lawful attorney, for me 
and in my name to transact for me all and every kind of 
business whatever ; to purchase or sell for me, in my name, 
all kinds of property, real and personal: to sign my name 
to any note, bond, draft, deed, or any other instrument, 
and to bind me thereby in as full and ample a manner as I 
myself could do, were I personally present and signing the 
same. 

I hereby authorize my said attorney to fix my seal to all 
and every kind of instrument which he may think in any 
wise necessary or proper. 

Hereby ratifying and confirming whatever my said at- 
torney may do touching the premises. 

R. K. CALM. 

Witness further stated that he acted as the agent of Call 
and for himself in conducting the negotiation with the U- 
nion Bank and Meinertzhagan, which resulted in the ex- 
ecution of the deed signed by himself, Call and Meinertz- 
hagan, in April, 1843; that he, witness, from time to time 
during the progress of the negotiation, communicated with 
Call in relation thereto, and advised and consulted with 
him as to the terms thereof, and that Call took no active 
part in the making of said arrangement, but consented to 
the terms of said deed, and signed it without objection ; 
that prior to the time at which such negotiation had com- 
menced, he, the witness, had received notice from Charles 
F. Mercer, as agent of Charles Morrison, that the notes 
which are the foundation of the judgment in question, and 
on which he, witness, and Call were endorsers, together 
with the judgment thereon, had been assigned to said 
Morrison. 

Witness further stated that at the time of said negotia- 
tion with Meinertzhagan, he knew of said assignment to 
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Morrison, but does not know that the fact was made known 
to Call at that time. 

Morrison then proposed to prove further by said Walker 
that at the time of the execution of said deed with Mein- 
ertzhagan, and during the negotiation referred to, he, the 
said Walker, did not contract with the said Union Bank 
for a release of the judgment against him, said witness, 
and said Call, on the notes referred to; to which evidence 
so proposed to be given, Call, by his attorney, objected, and 
the objection being sustained, an exception was taken. 

Call offered in evidence certain correspondence between 
Huth & Co. and C. F. Mercer, on the appointment of the 
latter as the attorney of the former, in October, 1842, by 
which it was agreed that in consideration of the allowances 
to said Mercer, he was to give up the whole of his time, as 
far as it might be necessary, to the prosecution of the claim 
of Huth & Co., and not to take charge of any other busi- 
ness which could in any way interfere with their’s. 

The following entries from the minute book of the pro- 
ceedings of the Board of Directors of the Union Bank, were 
read in evidence by said Call: . 

* At a meeting of the Board of Directors of the Union 
Bank of Florida, on Wednesday, the 5th of April, 1843, 
present, John G. Gamble, President, R. W. Williams, R. 
Hayward, H. W. Braden, John G. Anderson, D. C. Wil- 
son, Esqrs., Directors, 

‘“*The President, as one of the Committee appointed last 
week to confer with Messrs. Meinertzhagan and Huth, re- 
ported the following memoranda of what had been agreed 
upon by the Committee: 

** Mem.—The Committee and G. K. Walker have agreed 
‘That upon Call and Walker, paying to the Bank, in its 
endorsed Sterling Bonds, the sum of $88,292 24, the 
amount due for principal and interest upon nine notes de- 
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scribed below, and upon payment by them, (in bonds of the 
Territory of Florida, which have been sold by the Bank, or 
by the payment in any other of its liabilities,) of five notes 
of Samuel Reid, amounting $8,711 70, and one note of R. 
K. West, amounting $1491 16, with the interest due upon 
said notes, upon which said notes said Call and Walker 
are endorsers, the bank agrees to look to other parties, 
(payers and endorsers,) upon other notes endorsed by said 
Call and Walker, now belonging to the Bank, described in 
the mortgages which were executed by the Tallahassee 
Railroad Company and by said Call and Walker, on the 
20th of April, 1842, for payment of said notes; and in the 
event of the failure to collect the amount of said notes or 
obligations from the original parties thereto, and recourse 
to the endorsers and securities thereon becomes necessary, 
the Bank will receipt to said Call and Walker for their pro- 
portion of each of said notes or obligations, said Call and 
Walker covenanting and agreeing to assign and transfer 
to the Bank all the securities under their control, given for 
the security of the payment of said endorsed notes, and at 
all times to give their aid in the collection of said endorsed 
notes. 
‘*‘ The notes referred to above are : 
“Call and Walker, due 1st January, 1843, $12,688 00 
6 


“ ‘ “1844, 414 00 
““ ‘74 “ 6c 26,571 45 
«6 “ “ “cc 3,388 50 
és ‘13 “ “ 21,829 91 
“ . " 1846, 3,132 39 
“ it4 “cc 34 20,323 74 
Call, Walker, and others, 15th, Oct’r., 1839, 6,000 00 
R. K. Call, President, 1st April, 1841, 1,693 00 


—- JOHN G. GAMBLE, President, 
(Signed,) G K, WALKER. 


o 
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At the close of meeting, signed, 
“JOHN G. GAMBLE, 
“ President.” 
The foregoing is correctly extracted from the Book of 
Minutes of the Board of Directors of the Union Bank of 
Florida, by C. G. ENGLISH, 


ge e 
Sol eccrtor. 





Call farther produced Thomas Brown as a witness, who 
stated that he, witness, was a party endorser on the notes 
of C. E. Bartlett, on which the said Call and Walker were 
also endorsers, and on which the judgment in question was 
rendered against said Call and Walker, and that he was 
not notified by Charles Fenton Mercer, or by any other per- 
son, of the assignment of said notes to said Morrison, by 
the Union Bank of Florida, by the deed of , 1843. 

No other testimony being introduced, the said Morrison, 
by his attorney, moved the Court to instruct the jury as 
follows : 

1. That the release given in evidence is upon its face not 
binding on the corporation, and unless there is proof that 
some other security was given than that stated in the deed, 
it does not amount to a release to Call and Walker of the 
debts covenanted in the deed to be released, because the 
Directors could not lawfully release the debts due the 
Bank, unless the debtor gave some consideration for the 
release. 

2. Ifthe deed of release was not made in conformity 
with the resolution of the Board of Directors, and not up- 
on the consideration required in the resolution to be paid 
by Call and Walker, then such release is not binding on 
the Bank, without evidence to shew that the Directors con- 
sented to the deed of release in the form in which it was 


made. 
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3. A resolution framed by the Board of Directors, au- 
thorizing the release of Call and Walker from notes and 
judgments, which resolution contained the words “ now be- 
longing to the Bank,” does not authorize the execution by 
the President of the Bank, under the seal of said corpora- 
tion, of a release, without any exception, such as the res- 

) olutions contain. The words, “now belonging to tle 
Bank,” if found in such resolution, are to be considered as 
being intended by the Directors to have the legal effect to 
exclude from the release all notes and judgments which had 
been assigned by the Bank, if any such had been as- 
signed. 

4. Ifthe jury find that Mercer has sworn, on his cross 
examination, that he never did agree to any release of the 
judgment against Call, such evidence is entitled to more 
credit than any inference drawn from any agreement made 
by Mercer with Huth & Co. The positive testimony of 
Mercer that he did not assent to any release of the judgment, 
is entitled to more weight than inferences based upon pro- 
mises of Mercer to Huth & Co., to do no business for 
any other person. 

5. The books of account of the corporation, with proof 
that they are such books, and without evidence to shew 
that the entries were improperly made, are evidence to 
prove the acts by the entries in such books stated to have 
been done. Such entries, when shown and proved to have 
been made before the date of the deed of release to Call 
and Walker, are competent testimony for the jury to con- 
sider in determining whether the assignment given in evi- 
dence, was made by authority of the Directors. 

6. If the jury find from the evidence that Walker acted 
as the agent of Call in making the negotiation and ‘arrang- 
ing the terms, which are evidenced by the deed of the 14th 
of April, 1843, signed by said Call and Walker, and others, 
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and given in evidence, and the jury find from the evidence 
that Walker had knowledge at the time he made such ne- 
gotiation, and whilst he so acted as agent of Call in respect 
thereto, that the judgment in question had been assigned 
to Morrison, such proof ot knowledge on the part of Wal- 
ker, is evidence of knowledge by Call’of the assignment 
aforesaid. + 

Which instructions the Court refused to give to the Jury, 
as prayed for, and said Morrison, by his attorney, excepted. 

The Jury having returned a verdict in favor of Call, 
judgment was rendered thereon, from which Morrison ap- 
pealed. 


T. Randall for Appellants. 
J. T. Archer and M. A. Long for Appellee. 
BALTZELL, C. J., delivered the opinion of the Court. 


On the 25th day of February, 1842, the Union Bank re- 
covered judgment against Richard K. Call for the sum of 
$4080 40, on which an execution issued the 29th day of 
February, 1851. On the day of , Call filed his 
audita querela, claiming that the judgment was released 
and the execution discharged, and praying that it might be 
so declared. 

The Bank disclaimed any interest in the judgment and 
execution, having, as they stated, assigned the same to 
Charles Morrison. He files his answer and states that on 
the, 22d February, 1843, the Bank, for a full and ample 
consideration, actually paid, assigned to him the said judg- 
ment, with other claims ; so that the controversy is in fact 
between Call on the one side, claiming under his release, 
and Morrison under his assignment, and it has been so 
treated on both sides. 

The case was tried by a jury, who found for the plaintiff, 
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Call. On the trial, Morrison excepted to various rulings 
of the Court, which are now presented for consideration. 
His assignment of errors embraces the instructions given to 
the jury, but we are of opinion that these are not properly 
before the Court, and cannot be considered. Although 
copied into the record, they form no part of it, as they were 
not excepted to at the trial, nor embodied or referred to in 
the bill of exceptions. It is perhaps not very material in 
this case, as the instructions refused and the other rulings 
properly objected to, present the material questions in the 
case. 

Morrison offered in evidence a deed of assignment from 
the Bank to him, signed.by the President, and under the 
corporate seal, which the Court rejected, because there 
was no proof that it was authorized by the Board of Direct. 
ors, but afterwards permitted it, on the representation of 
the defendant that he expected to show that the deed was 
executed by authority, and that the Board ratified it sub- 
sequent to its execution; the Court saying it might be 
read, «subject to its charge as to the legal effect. This is 
complained of as erroneous. It is difficult to perceive the 
injurious effect this ruling had during the progress of the 
trial, as nv further notice was taken of it. No instruction 
of the Court was given in reference to it, and defendant 
seems to have had the benefit of his assignment before the 
Jury. There is no question, we think, that the deed should 
have been admitted, without qualification, as conveying 
the right of the Bank prima facie, throwing upon the ad- 
verse party the burthen of showing that the seal was fixed 
improperly—surreptitiously as some of the authorities say ; 
through fraud and without authority, according to others. 
Angel & Ames, 194; 6 Paige, 56, 60. 

Morrison then offered in evidence certain entries in the 
book of accounts of the Bank, admitted to be kept* by the 








404 SUPREME COURT, 





Union Bank of Florida and Morrison vs. C Jall—Opinicn of Court. 











Cashier and ne officers of the Bank, which the Court re- 
jected, and this is assigned forerror. We think the Court 
decided correctly. Whatever weight these may have as 
against the Bank or its members, they are no evidence of 
right against strangers; it was not a public but a private en- 
try. Angel & Ames, 606-’7.; Archd. Pl. and Ev., 415; 1 
Greenl., 415. 

Nor do we we think the Court erred in rejecting the 
questions proposed to George K. Walker that were objected 
to. The contract was for the construction of the Court, and 
not of a witness, however intelligent; nor was it proper to 
ask his designs in its execution. The object of reducing 
the deed to writing, was to prevent a reference to parol tes- 
timony, so that the instrument should speak for itself, ac- 
cording to the fair construction of its terms. 

The counsel for Morrison then proposed certain instruc- 
tions to the jury, which were refused, which we now pro- 
pose to consider. 

The first instruction is for want of consideration on the 
part of Call, in the part of the contract embracing this 
judgment, and the want of authority of the Board of Di- 
rectors to release debts without consideration. The instru- 
ment is under seal, and this imports consideration. ‘“ Ifa 
creditor signs a release to his debtor, this is sufficient.” 
Bull. N. P., 153; Forsyth Comp. Cred., 17. 

** A creditor cannot preclude himself, by simple agree- 
ment (not under seal,) to take less than the whole amount 
of his debt, from suing the whole of his demand. But ifa 
man acknowledge himself to be satisfied by deed, it is a good 
bar, without anything received.” Pinnel’s Case, 5 Coke, 
117; Forsyth,-17. 

In this case, Call paid $88,200 for his own debt, and se- 
cured $10,000 for the debts of Reid and West. Now what 
is to prevent this from operating as a consideration for the 
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whole? There is no evidence that he was able to pay more, 
or that more could have been made by the rejection of this 
arrangement, and a course of greater severity and exaction. 
It may have been to the interest of the bank to accept this 
much, even if it were one third or one half only of the indebt- 
edness, in preference to a resort to legal proceedings. We 
take it for granted the Board of Directors were acquainted 
with the facts, and competent to judge of the propriety of 
the act, and as they do not complain, and have not aileged 
any exception, that there is in truth no valid cause of ob- 
jection. We do not think there was error, then, in refusing 
this instruction. 

The second instruction js predicated upon the difference 
between the resolution, or rather the report of the Commit- 
tee to the Board of Directors, and the deed of the President, 
the latter providing security for payment of the debts of 
Reid and West, whilst the former directs their actual,pay- 
ment. There is no proof of non-payment of these, nor of 
dissatisfaction by the Bank on their account. It is sup- 
posed, and the instruction is based on the ground, that the 
deed of the President 4s void, because it does not pursue 
the orderofthe Board. Wedonotthinkso. It is not every 
deviation that makes such a deed void. It might have jus- 
tified the Directors, perhaps, in rejecting or refusing to ex- 
execute and declaring ita nullity. But it is their option 
to do so, or they may act upon and adopt the contract in 
its new shape. The presumption from receipt of the $88,- 
000 from Call, and the release of the Bank as to the $10,- 
000, is that it was not disagreeable to them, and they rat- 
ified it. Certainly after the lapse of near ten years, this 
would be the case. The Bank could only disaffiirm the 
contract by dissent in a reasonable time, and returning the 
amoun: received. But there is a very decisive answer to 
a declaration of the Court that the deed is ‘not binding” 
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at the instance of Morrison. It is not for him toset up the 
invalidity. The Bank isthe party to make complaint, and 
if she waives or surrenders her rights, it is not for others 
to assert them. Whilst satisfied with the view thus taken, 
it may be appropriate to refer to authorities on the subject. 
In Burnett vs. Nabant, the Directors “ authorized two of 
their Board to sel/ and transfer any estate or property of 
the Bank,” and they mortgaged the Banking House, which 
was objected to as unauthorized. The proof was that there 
was no vote of the Board, and the witness, an officer of the 
Bank, understood from the Directors individually that they 
were to make the mortgage; that they received from the 
party a bond not to put in circulation a certain sum in bills 
of the Bank, and that the Cashier paid costs of suit as 
part of the adjustment, but that the bills were not given 
up. The Court say that “this shows a ratification, with- 
out enquiry whether the act pursued the authority.” 2 
Met., 167. ' 

Clarke vs. Imperial Gas Light Company, was the case of 
contestation of a corporate seal, on the ground of want of 
authority, and other irregularity. The Court, Denman C. J., 
say: “It is enough, however, to observe that proof of this 
irregularity does not appear in plain terms upon the case, 
and the Company, seeking to set aside its own formal act, 
on the ground of irregularity in the preliminary proceed- 
ings, ought to make out such a defence by the most cogent 
proof. If this (alluding to same act,) were regularly 
done, before affixing the seal to the instrument, all would 
be right, and inasmuch as the seal was set by those who 
had the power of affixing it to an instrument, to give effect 
to a bargain which the Company had power to make, and 
as no fraud is found in the case to attach to the plaintiff, 
and there is a ‘ possibility,’ upon the facts set forth, that 
the apparent irregularity may not have occurred, we think 
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the plaintiff is entitled to judgment.” 1 Neville & Mann, 
218. 

In Lovett vs. Steam Mill Company, the Court held the 
mortgages executed by the President, who had the legal 
custody of the seal, were prima facie evidence that the 
whole amount secured thereby was justly due, and it lay 
on the defendant to establish the fact by legal proof that 
there was fraud in obtaining it, or that the seal was im- 
properly placed on the bonds and mortgages, without au- 
thority. 6 Paige, 61. Thesearecases between the party 
and a corporation. , 

The third instruction is too indefinite. Admitting that 
the deed executed was not authorized by the resolution, 
and that the construction of the words “ now belonging to 
the Bank,” was as contended for, what follows? Were 
the jury to find for defendant, or to infer that on this ac- 
count it was void, or passed nointerest? If given, it might 
have misled the jury, without enlightening them. Even if 
asked in the manner supposed, we do not think, for the 
reasons already assigned, the instruction should have been 
given. 

The sixth instruction relates to notice by Call of the as- 
signment of Morrison, and is predicated on the evidence in 
the record to that point. 

G. K. Walker deposes that “he was general agent 
of Call, and transacted all kinds of business for him, and 
produces a power of attorney tothat effect, authorizing him 
to purchase and sell for him all kinds of property, real and 
personal, and to sign his name to any note, bond, draft, 
deed, or any other instrument, and to bind him thereby in as 
full and ample a manner as he could, if he were present.” 
He, Walker, was party with Call in the deed with the 
Bank, and equally bound with him in its covenants ; was 
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defendant in the execytion and judgment obtained on the 
notes of Bartlett, and alike interested to procure its re- 
lease ; was joint mortgagor of the property mortgaged to 
the Bank which was assigned to Iluth & Co.; was joint 
promisor and endorser on other notes enumerated in the 
deed of the Bank, which were transferred to Huth & Co. 
He says “ that he acted for himself and as agent for Callin 
the negotiation, and communicated with him in reference 
thereto, and advised. and consulted with him as to the 
terms of the negotiation ; that Call took no active part in 
making the arrangement, but adopted and consented to the 
terms of the deed when finally settled, and signed it with- 
out objection. Le says further, that he, Walker, prepared 
the deed himsolf.” 

It appears further that Walker’s name was signed, with 
that of Gamble, to the report made to the Bank of a Com- 
mittee appointed to adjust the terms of the settlement. 
He also proves that prior to the time at which the nego- 
tiation commenced, he, Walker, received notice from Mer- 
cer, attorney of Morrison, of the assignment of the judg- 
ment on the Bartlett notes, and produces the notice, but 
does not know that he made the fact known to Call. Un- 
der such a state of facts, would a jury have been justified 
in finding, as prayed by the instruction, that Call had 
knowledge of the assignment? We think very clearly they 
would. ‘The general rule is that notice to an agent is no- 
tice to the principal himself.” Story on Agency, 132. 

It has been argued that Call was @m the spot, and was 
able to and did in fact attend to the business himself, by 
signing the deed, and on that account is not subject to 
the operation of the rules applicable to agencies. We 
do not think so. It may be a question, indeed, whether 
he is not held more strictly liable for failing to use the 
diligenoe a prudent man should exert in the conduct of his 
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affairs. If attending personally tothe negotiation, he could 
not have failed to inform himself of the assignment of this 
judgment equally with Walker, who conducted the nego- 
tiation. 

The principles of law are too well settled to admit of a 
doubt even on the subject. The leading case is that of Le 
Neve vs. Le Neve, decided by Lord Hardwicke, after very 
mature consideration. In this case, the party was held li- 
able to notice on account of information possessed by her 
solicitor, although there was no proof of knowledge on her 
part; and he notices the decision of a previous case of a 
contract made by an agent who was cognizant of a previous 
settlement, and his principal was held liable, although 
there was no proof of any communication to him of the 
fact. 3 Atkins, 646. Again, Walker was co-obligor with 
Call as to the covenants in this deed, and notice to him is 
sufficient. White & Tudor Case Eq., 214; 2 C. & M, 231; 
2 Keen, 35. 

It is a material fact that the report of the Committee of 
the Board of Directors, appointed to negotiate the terms 
of settlement, agreeing in other respects with the deed 
made by the President, has the words, “ Notes endorsed 
by said Call and Walker now belonging to satd Bank, de- 
scribed in the said mortgages.” They are omitted in the 
deed. This report is adduced by the plhintiff, Call, him- 
self, in its support, and it is contended that these words are 
without force or meaning, and would not have varied the 
deed, if introduced into it. We donothink so. The ef- 
fect of the omission is not before us. We are clear in the 
opinion, however, that it is important as far as the ques- 
tion of notice is concerned. It is signed by Walker, and 
may be regarded as additional notice in the course of a 
transaction in which he was acting on behalf of his princi- 
pal. The fair presumption is that it was communicated to 
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Call, as the omission to do so would hardly comport with 
the duty of the agent or the natural desire of the principal 
to inform himself of the terms on which the Bank was wil- 
ling to contract. 

We are of opinion, then, that the 6th” insttuction should 
have been given to the jury, and that the Court erred in 
rejecting it. 

The question of preference of a subsequent purchaser, or 
release without notice, over a prior assignee of a judgment 
and execution, has been argued before us with masterly 
ability, but as the question is one of great difficulty, and 
there is a painful conflict of authority about it, we have 
thought it most prudent to defer its consideration and de- 
cision to a more appropriate occasion, especially as this 
case may be decided in the Court below without it. 

It is therefore considered by the Court that the judgment 
of the Court below be reversed and set aside, and the cause 
remanded, with instructions to the Court below to give the 
sixth instruction, as asked by the defendant, and for fur- 
ther proceedings, not inconsistent with this opinion. 


Hannan 8. Craic, By HER NEXT FRIEND, &c., APPELLANT, 
vs, JAmEs B. Gamer, APPELLEE. 


1. A debtor in embarrassed circumstanees will not be permitted to make a yolun- 
tary assignment or gift of his property, to the injury and detriment of his 
bona fide creditors. 

2. The case of Mercer vs. Hooker, (5{Florida Reps., 277,) referred to, and the doe- 
trine of the same sanctioned arid affirmed, viz: “ That where a bill of sale 
for property was taken in the name of the wife, but the purchase money had 

« been paid by the husband, in the absence of proof that the money so paid 
belonged to the wife, neither her title nor the title of any one claiming 
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through her, will be permitted to defeat the lien of an execution against her 


husband.” 


This is an appeal from a decree of the Circuit Court of 
Leon County sitting in Chancery. 

The appellant filed her bill in the Court below, alleging 
that she owned and possessed, in her own right, fifteen 
hogsheads of Sugar, which were levied on by the Sheriff of 
Leon County, under and by virtne of an execution in favor 
of James B. Gamble, against William P. Craig; that the 
said sugar was stored in the ware house of the Tallahassee 

Xailroad Company, in her own name, and while there, was 
taken by the Sheriff. She claimed that the same was uot 
subject to said execution, and prayed for an injunction, and 
that the levy might be dismissed. 

The defendant, Gamble, in his answer, denied that the 
Sugar was the property of complainant, and he insisted 
that if she did own the Sugar, she did not own it to her 
separate use, free from the marital rights of her husband, 
(William P. Craig;) that William P. Craig raised and 
made the Sugar, and originally owned it, and if any pre- 
tended sale or transfer of it to complainant was made by 
him, it was voluntary and without valuable consideration, 
or it was intended to hinder and delay creditors. The de- 
fendant further alleged, by way of demurrer, “ that by com- 
plainant’s own showing, the said Sugar being her proper-’ 
ty, and not being alleged to be held by her to her sepa- 
rate use, became by law vested in her husband, subject to 
his debts.” 

The complainant offered in evidence a bill of lading, ac- 
knowledging the receipt, of William P. Craig, at Manatee, 
in South Florida, by William Blakeney, of nineteen hogs- 
heads Sugar, for and on account of Mrs. William P. Craig, 
care of Beard & Denham, St. Marks, and also an ‘assign- 
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ment by John G. Gamble to Hannah S. Craig and John 
A. Craig, of certain judgments against William P. Craig. 

At the bearing of the cause, the following agreement in 
writing was entered into, viz: ‘That the Sugar in contro- 
versy in this cause, was raised by William P, Craig, hus- 
band of complainant, at Manatee, with the labor of himself 
and servants ; that it was shipped by him to Mrs. Craig, 
complainant, and was stored in her name at the Railroad 
depot at Tallahassee; that it was shipped in 1852, and 
reached the Tallahassee depot before the 3d day of Decem- 
ber, 1852; that John G. Gamble, who executed the trans- 
fer (in evidence) of judgments to John A. Craig and Han- 
nan 8. Craig, was duly empowered to transfer those judg- 
ments, and that the title and right thereto was and is le- 
gally vested in said John A. and Hannah 8S. Craig.” 

The Court below dismissed the bill, and the complainant 
prayed an appeal to this Court. 


Archer and Papy for Appellant. 
Simon Towle for Appellee. 
DuPONT, J., delivered the Opinion of the Court. 


This cause is brought up by appeal from a decree pro- 
nounced therein by the Hon. J. Wayles Baker, Judge of 
the Circuit Court of the Middle Circuit of Florida. 

The complainant, Hannah S. Craig, by her next friend, 
Henry L. Rutgers, filed her billin the Cireuit Court of Le- 
on County, on the 18th day of June, A. D. 1853, against 
the defendants, James B. Gamble and Haley T. Blocker, 
setting forth amongst other matters, that the defendant, 
Gamble, had caused an execution at law, which he held 
against one William P. Craig, (the husband of complain- 
ant,) to be levied upon fifteen hogsheads of sugar, belong- 
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ing to complainant “in her own right,” and praying that 
the defendant Gamble, as plaintiff in execution, and the de- 
fendant Blocker, as Sheriff, be perpetually enjoined from 
further proceeding under the said levy, and that the same 
be dismissed. In accordance with the prayer of the bill, a 
writ of injunction was granted, directed to the defendants, 
and restraining them from any proceedings until the fur- 
ther order of the Court. 

The defendant, Gamble, filed his answer on the 28th day 
of June, A. D. 1853, in which he denied all the material 
allegations contained in the bill, and particularly traversed 
the title of complainant to the hogsheads of sugar levied 
upon. This defendant also set forth in his answer special 
matter to be insisted upon by way of demurrer, at the fi- 
nal hearing, under that provision of the statute which re- 
cognizes and allows such practice; but in view of the de- 
cision to which this Court has come upon the merits of the 
case, it has been deemed unnecessary to consider those 
matters, or to pronounce an opinion.in relation thereto. 

A final hearing of the cause was subsequently had upon 
bill, answer, replication and proofs, and the evidence relied 
upon is to be found incorporated in the following agreement 
of counsel, which forms a part of the record before us, viz: 

‘“ Mremoranpum.—At the hearing of this cause before 
Hion. J. Wayles Baker, at Chambers, on the day of 

, 1853, it was admitted by the parties, by their coun- 
sel, as follows, to-wit: That the sugar in controversy in 
th*s cause, was raised and made by William P. Craig, hus- 
band of the complainant, on his plantation at Manatee, 
with the labor of himself and his own servants; that it 
was shipped by him to Mrs. William P. Craig, the com- 
plainant, and was stored in hername at the Railroad depot 
at Tallahassee ; that it was shipped by him on the 
day of , 1852, as shown by the bill of lading in evi- 
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dence, and reached the Tallahassee depot on or before the 
3d day of December, 1852; that John G. Gamble, who ex- 
ecuted the transfer (in evidence) of judgments to John A. 
Craig and Hannah 8. Craig, was duly empowered to trans- 
fer those judgments, and that the title and right thereto 
was and is legally vested in said John A. Craig and Han- 
naly §. Craig.” 

The “ bill of lading” referred to in the foregoing agree- 
ment, is a simple shipping receipt, signed by one William 
Blakeney, acknowledging to have received of “ W7lliam 
P. Craig,” “for and on account of Mrs. William P. 
Craig,” certain hogsheads of sugar, together with some 
other articles of merchandize ; and the “ transfer of judg- 
ments,” also referred to, is in the usual form, assigning cer- 
tain judgments at law, which had been obtained in favor 
of the Union Bank of Florida, against William P. Craig, to 
Hannah 8. Craig and John A. Craig. 

This is all the evidence that was adduced at the final 
hearing of the cause, and upon this evidence, the Judge in 
the Court below, sitting as Chancellor, was called upon to 
determine whether or not the injunction which had been 
temporarily granted, should be made perpetual. 

We are of opinion that he decided correctly in refusing 
the prayer of complainant, and in ordering the bill to be 
dismissed with costs. 

It is clearly manifest that, in the then state of the plead- 
ings, the ¢/¢/e to the sugar levied upon was the only point 
at issue. If it had been shown by the proofs that Mrs. 
Craig, the complainant, had legally acquired the ownership 
of the property, then might her title have been protected 
by virtue of the provisions of the statute enacted by our 
Legislature for the protection of the rights of married wo- 
men. But we are of opinion that the evidence to this point 
entirely fails to show such a title in her as will override 
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the rights of creditors, and especially the lien of an execu- 
tion creditor. What are the facts of the case, as admitted 
at the hearing? Why, that “ the sugar in controversy was 
raised and made by William P. Craig, (the defendant in 
execution,) on his plantation at Manatee, with the labor of 
himself and his own servants.” This, then, according to 
the well established principles of law, invested him with 
the absolute title to the same, as the fruit of his labor. 
When and by what means did he divest himself of that ti- 
tle? In looking into the record, we can find no evidence 
of a purchase by or sale to the complainant, or indeed to 
any other person ; there is no proof of consideration or value 
passing from her to the owner, William P. Craig, and the 
only intimation of an intended change of property is to be 
found in the terms of the bill of lading, or shipping receipt, 
given by William Blakeney for the sugar in controversy. 
Now, by the very terms of the bill of lading, it is shown 
that the sugar was received of William P. Craig, the de- 
fendant in the execution, but for and on account of the 
complainant, his wife. This bill of lading, or shipping re- 
ceipt, however it might tend, as a matter of evidence, to 
induce the impression that there had been or was to be a 
change of property in the sugar, from William P. Craig to 
his wife, certainly does not of itself afford any proof of a 
sale. The essential element of a bona fide sale is wanting 
—the consideration, and this is not supplied by any proof 
aliunde, so far as we have been able to discover. It is 
true that in the argument by counsel, it was insisted that 
the complainant, being a creditor of her husband, by virtue 
of the several judgments.assigned to herself and John A. 
Craig, it was a legitimate presumption that the shipment 
of sugar embraced in the bill of lading was intended as a 
payment on account of that demand ; but we can discover 
in the record no evidence which in the remotest degree 
7 
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tends to connect those judgments with the shipment of the 
sugar. There is no evidence that any credit for the value 
of the sugar, was ever entered upon those demands, or ever 
intended so to be. Neither the transcripts of the judg- 
ments nor the copies of the executions issued thereon are 
before us, but the transfer from John G. Gamble to the 
complainant and John A. Craig, stands in the record iso- 
Jated and alone, unconnected by a particle of proof with 
the only point in issue, to-wit: The title to or ownership 
of the property in controversy. 

If it be assumed that the shipment of sugar was intend- 
ed as a pledge, the proceeds of which, when sold, were to 
pass to the credit of the transferred judgments, the reply is 
obvious—the bill contains no allegation of the kind, nor is 
there any proof in the record tending to support such an 
assumption. 

In view, then, of the entire absence of any proof to show 
a sale or pledge of the sugar in controversy, from William 
P. Craig to the complainant, the Court is constrained to 
arrive at the conclusion that the title of the complainant is 
not of such a character as will defeat the lien of the execu- 
tion held by James B. Gamble, the defendant. Giving to 
the bill of lading the utmost effect contended for by the 
counsel for complainant, it can at most only be viewed as 
a voluntary assignment, without consideration—a gift 
from the owner of the property embraced therein; and it 
requires no citation of authority to show that a debtor in 
embarrassed circumstances may not give away his proper- 
ty, to the injury and detriment of his bona fide creditors. 
The maxim that “a man must be just before he can be per- 
mitted to be generous,” finds as ready a response in the 


- breast of the moralist as it does in that of the enlightened 


jurist. It is based upon and finds its sanction in the purest 
morality—the fountain of all law. 
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However needless it may seem to attempt to fortify our 
conclusion in this case, by the citation of authority, yet it 
may not be improper briefly to refer to a recent adjudica- 
tion by this Court of the point now under consideration. 
In the case of Mercer vs. Hooker, (5 Florida R., 277,) an 
execution at law in favor of William B. Hooker vs. Edward 
T. Kendrick, had been levied upon a horse in the posses- 
sion of Mercer, as the property of the defendant in execu- 
tion. Mercer interposed his claim under the statute, and 
upon the trial, traced his title from the wife of the defend- 
ant in execution. In the course of the trial, it was proved 
that the horse in controversy had been received in exchange 
for one for which Mrs. Kendrick held a d7l/ of sale, and 
was afterwards sold to the claimant. It further appeared 
that although the bill of sale for the first horse was given 
to the wife, yet that the purchase money had been paid by 
the hands of the husband, and in the absence of proof that 
the money belonged to the wife, the Court very properly 
ruled that neither her title nor the title of any one claiming 
through her, would defeat the lien of the execution against 
her husband. 

It will be perceived that in the view which the Court has 
taken of this case, it has not felt itself called upon to con- 
sider any one of the very interesting questions presented 
by counsel, as growing out of the act of the General Assem- 
bly entitled, ‘‘ An act for the protection of the rights of mar- 
ried women,” and however irrelevant to the merits of the 
present case, it is gratifying to reflect that the time con- 
sumed in listening to the very able arguments of counsel 
engaged on either side, has not been misspent. The very 
agitation of the subject will lead to useful results, in pro- 
voking investigation, and we may confidently hope that 
whenever a case shall arise bringing legitimately in review 
before the appelate tribunal this very important statute, 
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both the bar and.the Court will be so much the better pre- 
pared to give such an interpretation to the act as shall com- 
mand not only the sanction but the cordial approbation of 
the entire community. 

Let the decree of the Court below be affirmed, with 


costs. 


Tuomas RanpA.t vs. JAmeEs T. ArcHer. 


1. An attorney or solicitor who eonducts a suit, has a lien for his fees upon the 
fund recovered, as long as it remains within the custody or control of the 
Court. 

9. Where a solicitor had been employed, under a special agreement, to conduct a 
suit, and during the progress and pendency of the suit, the owner of the de- 
mand assigned his interest in the same to a third party, no stipulation enter- 
ed into between the assignor and assignee, in regard to the amount of fees to 
be allowed the solieitor, will be permitted to affect his rights whieh had ac- 
crued in virtue of the special agreement. 

$. Where a client employs an attorney, for a stipulated fee, to institute and con- 
duct a suit, and during the progress of the same he employs additional cour- 
sel, this gives the client no right to insist upon a reduction of the amount of 
the stipulated fee; but any abatement thereof, in view of ‘the additional 
charge imposed upon him, must be a matter of agreemenit—it is not a mat- 
ter of right, 


This was a rule: against James T. Archer, solicitor of 
Robert Lumpkin, to show cause why he should not be or- 
dered to pay to Thomas Randall the sum of $667.93, for 
his fees in the case of the Southern Life Insurance and 
Trust Company vs. Augustus H. Lanier, in which case fina} 
judgment was rendered in this Court. 

Notice of this motion was duly served on all the parties 
interested. 
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The following answer was made by James T. Archer: 

The answer of James T. Archer, an attorney of this 
Court, to the rule cf Thomas Randall, Esq., served upon 
him in relation to the claim of the said Thomas Randall to 
commissions and fees, out of the proceeds of a judgment 
rendered in this Court in favor of the Southern Life Insur- 
ance and Trust Company vs. Augustus II. Lanier, which 
judgment is for the use of Robert Lumpkin. 

This respondent answers and says that he was a solicitor 
in said cause, and received a notice from the said Randall 
to retain of the proceeds the amount of his claim; that 
Thurston Lumpkin, agent of Robert Lumpkin, claimed to 
have received the claim against Lanier in payment of lia- 
bilities of the Southern Life Insurance and Trust Company 
held by said Robert Lumpkin, and that the commissions 
of said Thomas Randall ought to attach to the moneys re- 
ceived by the Company, and not the proceeds in the hands 
of the purchaser. He also claimed that he knew nothing 
of the claim for commissions by said Randall. 

The respondent further answers that said judgment was 
settled without the payment of money, and by securities, 
payable on time, the first instalment, for $8,000, including 
interest, falling due 15th January, instant; that said Lump- 
kin has paid to W. G. Davis, as solicitor, the sum of two 
thousand dollars, for his professional services, and to James 
T. Archer the like sum, the said last mentioned solicitor 
having been employed by Robert Lumpkin after the said 
assignment of said claim. 

This respondent further says that he received the notes 
and securities taken in payment of said claim, and held the 
same at the time of the notice by said Randall to him to 
retain, and this respondent now has in his hands, of said 
claims, securities to the amount of six hundred dollars, fall- 








a a a A i a tt 


440 SUPREME COURT, 





————————— ————————————— 


Randall va, Archer.—Statement of Case. 











ing due and payable, in New York, the 15th January, in- 
stant. 

This respondent submits to the Court what should be 
done by him in the premises, and is ready to abide the or- 
der to be made. JAMES T. ARCHER, 

9th January, 1853. For himself. 

The following agreement between the Southern Life In- 
surance and Trust Company and Randall & Hagner, at- 


‘torneys, of whom said Thomas Randall is survivor, was of- 


fered in evidence to the Court, viz: 

In the cases of Southern Life Insurance and Trust Com- 
pany, complainants in foreclosures of mortgages, &c. : 

The undersigned agree as follows :—We will file the bills 
in Chancery and direct issuing of process and docketing 
the cases, for fifty dollars for each bill filed. 

If the case is compromised before decree, an additional 
charge of twenty-five dollars, in full for all services render- 
ed in such cause: 

If the decree is rendered and prosecuted by sale, then 
three per cent. is to be allowed, in lieu of the twenty-five 
dollars above in case of compromise, for all moneys real- 
ized, or if no sale is had upon the property, to fix the val- 
ue, then the comntission to be allowed upon the cash value 
to be determined. 

(Signed) RANDALL & HAGNER. 

Tallahassee, May 30, 1846. 

The foregoing is copy of original in my possession. 

ROB. LYON, Cashier. 


Approved June 3, *46. 

It was further shown to the Court that Randall & Hag- 
ner filed the bill for the foreclosure of mortgage in the case 
ef the Southern Life Insurance and Trust Company vs. A. 
H. Lanier; that they were solicitors. of record, and there 
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was nothing to show that they ever abandoned the case or 
were discharged therefrom. It further appeared that the 
moneys in the hands of James T. Archer were received un- 
der a decree rendered in the case. During the progress of 
the cause, the Southern Life Insurance and Trust Compa- 
ny assigned all its interest therein to Robert Lumpkin, who 
employed other counsel. 


M. D. Papy for Randall. 
J. T. Archer contra. 
DuPONT, J., delivered the opinion of the Court. 


This is a rule nisi, moved at the instance of Thomas Ran- 
dall, against James T. Archer, an attorney and solicitor of 
this Court, to show cause why he should not be compelled 
to pay over to the said complainant the sum of six hundred 
and sixty-seven dollars and ninety-three cents, which he 
claims to be due him as solicitor’s fees, for services ren- 
dered in a certain cause decided at the last January term 
of this Court, wherein the *‘ Southern Life Insurance and 
Trust Company” was plaintiffand Augustus H. Lanier was 
defendant, and in which cause a final decree was rendered 
in this Court against the defendant. 

The answer of the respondent discloses the following state 
of facts, viz:—That the claim which constituted the cause 
of action in the said suit, had been assigned by the South- 
ern Life Insurance and Trust Company to Robert Lump- 
kin, the present owner, in payment of certain liabilities 
which he held against said Company; that respondent and 
W. G. M. Davis, Esq., were employed by the said assignee 
to conduct the prosecution of the said cause, and for which 
service they each received from Lumpkin the sum of two 

thousand dollars; that upon a final decree being rendered 
in said cause, the same was settled by the defendant, La- 
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nier, by certain “ securities,” which were in the hands of 
respondent, as solicitor, at the time that the notice to retain 
was served upon him by complainant, and that he now has 
in his hands of said securities the amount of six hundred 
dollars, falling due and payable in New York, on the fif- 
teenth day of January, instant. 

It was admitted at the hearing that the original bill of 
complaint was filed by the late firm of Randall & Hagner, 
of which complainant is the surviving partner, and that all 
the testimony used in the trial of the cause, was prepared 
under their professional supervision ; that the assignment 
to Lumpkin and the employment of Archer and Davis took 
place during the perdency of the suit in the Circuit Court; 
that complainant had never been formally dismissed from 
the cause, but continued to consult and advise with the 
newly employed solicitors down to the final decision of the 
cause in this Court. The complainant exhibited a written 
contract with the Southern Life Insurance and Trust Com- 
pany, and relied upon the same as evidence of the amount 
of his bill for Solicitor’s fees in that particular case. 

It was further admitted, in the course of the argument, 
that the securities received from Lanier, in settlement of 
the decree, had been in the hands of the receiver appoint- 
ed in the case, and that they were afterwards, by the con- 
sent of parties, transferred to the custody of the respondent, 
to abide the order of the Court in the premises, touching 
the claim of the complainant. 

Upon this state of facts, three questions were presented 
by the respondent, viz: 

First.—W hether the “‘ attorney’s lien” followed the pro- 
ceeds of the decree in the hands of the assignee of the debt? 

Secondly.—W hether the complainant, under the terms 
of his agreement with the Southern Life Insurance and 
Trust Company ought to, be allowed “ commissions” upon 
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the amount recov rered, or be confined to the stioudation for 

a specific fee for filing the original bill of complaint ? 

Thirdly.—W hether, if “commissions” be allowed, the 
same ought to be calculated on the gross amount of the re- 
covery, or only on the nett amount, after deducting ne 
four thousand dollars paid by the assignee to his solicitors 

We shall consider each of the questions in their See 
and in order the more Iucidly to present our views, it is 
necessary to premise that by the agreement entered into 
between Randall & Hagner and the Southern Life Insurance 
and Trust Company, they were to receive for the filing of 
the orignal bill and the issuinf& of process, the stipulated 
sum of fifty dellars. If the case should be compromised 
before final decree, then an additional fee of twenty-five 
dollars, in full satisfaction for all services ; and if a decree 
be rendered, and the same be prosecuted by sale, then 
three per cent. on all moneys realized, to be allowed in lieu 
of the stipulated amount of twenty- five dollars ; and if no 
sale be had, to fix the value, then such commissions to be 
allowed upon the cash value of the property, to be deter- 
mined. 

Upon the first point, it was contended by respondent, (who 
also appeared for and represented the interest of Lumpkin, 
the assignee of the debt,) that the assignee took the claim 
free from any lien save to the amount of seventy-five dol- 
lars, which amount he had stipulated in his agreement 
with the Company to pay to their attorneys, as their full 
demand for professional services, arising under the second 
clause of their contract, and that if there was any claim for 
“ commissions,” by virtue of the terms of said contract, the 
claim was rightfully against the company, and the lien at- 
tached to the “liabilities” received by the Company as the 
consideration of the sale of the debt to the assignee, and not 
upon the fand in Court. We are ofa different opinion.— 

5 
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To drive the attorneys to a resort to the fund received by 
the company in consideration of the assignment, is effectu- 
ally to deprive them of even the semblance of a “‘ lien” — 
their demand in such case becomes simply an ordinary 
debt against the Company ; for of what avail is their right 
of lien when the fund upon which itis to attach is out of 
and removed beyond their control? The corpus of their 
lien was the bond and mortgage of Lanier, which had been 
placed in their custody for suit, and the conswmmation of 
their right, was limited only by the termination of the suit 
and the realization of its proceeds. 

It was further contended upon this point that by the 
terms of the agreement between the assignor and assignee, 
for the sale and purchase of the debt against Lanier, it was 
stipulated that the assignee was to take the debt, subject 
only to a charge of seventy-five dollars, to be paid to the 
attorneys who had instituted the suit. To this we say that 
no arrangement entered into between the assignor and as- 
signee, and to which the attorneys were not a party, will 
operate to divest their lien, and that in all assignments, 
whether legal or equitable, the assignee takes, subject to 
existing rights. 

But upon a full review of the facts in this case, Lump- 
kin has no just cause to complain of this assertion of the 
right of lien. Hehad not only constructive but actual no- 
tice of its existence. The public records and files of the 
Court furnished ample evidence of the relation which these 
attorneys bore to the claim which he was about to pur- 
chase, and his own stipulation to settle with them the 
amount of seventy-five dollars, is proof conclusive that he 
had actual notice of that relation. As a cautious and pru- 
dent man, he ought to have sought from the proper source 
the extent of the attorneys’ lien. It was his misfortune to 
have relied too implicitly and exclusively upon the repre- 
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sentations of the officers of the Company, (doubtless grow- 
ing out of a misconstruction of the contract which they had 
entered into with their attorneys,) and whateverright these 
representations may give him to claim re-imbursement 
from the company, they certainly cannot be permitted to 
operate to the detriment and injury of an innocent third 
party. 

Upon the second point raised by the respondent, we are 
clearly of the opinion that the complainant is entitled, un- 
der the terms of his contract, to compensation by way of 
“commissions.” By reference tothe written agreement, it 
will be seen that the stipulation for the specific fee of sev- 
enty-five dollars, was to operate only in the event of “a 
compromise of the case before decree,” and to sustain the 
position taken, it must be established that the case was so 
“compromised.” We donot agree with the counsel that 
the arrangement entered into between Lumpkin and the 
Company was a “ compromise” within the spirit and mean- 
ing of the contract. Indeed, there was no compromise of 
the case before decree. The arrangement was simply an 
ordinary “ assignment” of the debt upon which the suit had 
been brought. The first and most essential element of a 
compromise is lacking—the participancy and assent of La- 
nier, the debtor—and no arrangement to which he was not 
a party can bear that interpretation. But for the subse- 
quent employment by the assignee of additional counsel, this 
controversy would probably never have arisen; and in view 
of the fact that the complainant was never dismissed from 
the cause, but continued his relation thereto as counsel and 
solicitor, to its termination, we are of opinion that he is 
equitably entitled to the full benefit of the agreement en- 
tered it.to with the original owners of the debt. 

We feel no difficulty in ruling the third point also in fa- 
_vor of the complainant. It would be establishing a dan- 
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gerous doctrine to admit the right ofa client, at his own 
option, by the employment of additional counsel, to reduce 
the amount of the compensation or fee which he had stip- 
ulated to pay to the original attorney. It is true that it not 
unfrequently happens that in the progress of a cause un- 
fereseen difliculties arise, which make it advisable to call 
in the assistance of other counsel, and thatin such cases the 
original attorney consents, in view of the additional charge 
upon his client, to abate the amount of compensation orig- 
inally stipulated, but this, whenever it does occur, must be 
matter of agreement—it is not a matter of right. 

It may be proper to be noted that the Southern Life In- 
surance and Trust Company, upon notice of this rule, ap- 
peared by attorney and disclaimed any interest in the con- 
troversy. 

Upon a full view of the whole case, we are of opinion 
that the rule must be made absolute, and do therefore or- 
der that the respondent, James T. Archer, do pay to the 
complainant, Thomas Randall, out of the securities in his 
hands, when realized, the sum of six hundred and sixty- 
seven dollars and ninety-three cents, the amount of his 
bill for attorney’s fees, due in the case of the Southern Life 
Insurance and Trust Company vs. Augustus H. Lanier. 
The costs of this rule to be paid by complainant. 
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DECISIONS 


Supreme Court of Florida, 


FEBRUARY TERM, 1854, 
HELD AT JACKSONVILLE: 





Witt D. Brancu, Apurvistrator, &c., APPELLANT, Vs. 
Lirrieserry Brancu, APPELLEE. 


1, It is irregular, in an action of replevin, to make an order for the issuing of a 
writ of return and restitution before final judgment. Such an order, when 
a party is entitled to it, should form a part of the final jugment. 


judgment dismissing a suit is a final judgment, but an 


S 


2. In an ordinary case, a. | 
action of replevin is an extraordinary remedy, and in such action, a judgment 
dismissing the suit is not final, and error cannot be assigned upon such an or- 
der until after final judgment. 

8. The 11th section of the act of March 11th, 1845, provides that if it shall ap- 
pear, upon the non-suit of the plaintiff, or upon trial, or otherwise, that the 
defendant is entitled to a return of the goods, he shall have judgment there- 
for accordingly, with damages, d&c., unless he shall elect, &e. 

4. By a judgment dismissing the suit, it does otherwise appear that the defendant 
is entitled to a return of the goods, and the necessary proceedings to enforce 
such return may be had on such judgment. 


a 


. A writ of error will only lie (under our statute) on a final judgment. 


Motion to dismiss the appeal in this cause, on the ground 
that it was taken from a judgment which is not final, 
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Rogers & Sanderson for the motion. 
Pearson & McIntosh contra. 
DOUGLAS, J., delivered the opinion ot the Court: 


This is an action of replevin, instituted in the Circuit 
Court for Marion County, by William D. Branch, admin- 
istrator, &c., of Samuel E. Swilley, deceased, against Lit- 
tleberry Branch, to recover a stock of cattle, numbering 
about eighteen hundred. An affidavit and bond were filed, 
whether in accordance with the provisions of the statute or 
not, is a question not presented for our consideration. The 
writ was issued and levied, a summons was served upon 
defendant, a declaration was duly tiled, and at the last 
term of said Court, the cause’ came on to be heard, when 
the defendant’s counsel “moved the Court to quash the 
writ and declaration, for a variance between the writ and 
declaration,” and also moved the Court to dismiss the suit, 
for want of a sufficient affidavit and bond, and because a 
pluries writ had been issued in said cause before declara- 
tion filed. Whereupon the Court, having heard the argu- 
ment of counsel, and having considered the matter, over- 
ruled the motion to quash said writ and declaration, but 
sustained defendant’s motion to dismiss said suit, for want 
of a sufficient affidavit and bond. Whereupon the plain- 
tiff, by his counsel, prayed an appeal, in open Court, and 
the said plaintiff, having executed a bond, according to 
law, and paid the costs, the same was allowed by the Court. 
After the appeal was taken, the next step in the case, as 
appears by the record, was a judgment, of the Court, in 
the following words, to-wit: ‘‘ It appearing to the satisfac- 
tion of the Court, by the order heretofore entered, dismiss- 
ing said cause, that the defendant is entitled to a return of 
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six hundred and thirty-eight head of cattle, taken and de- 
tained by the plaintiff, under and by virtue of the writ of 
replevin in this cause, whereupon it is ordered, considered 
and adjudged by the Court that the plaintiff do return the 
said six hundred and thirty-eight head of cattle to the de- 
fendant ; andit is further ordered, considered and adjudged 
that a writ of return and restitution thereof be and the same 
is hereby awarded to the defendant, and the defendant do 
recover his costs in this behalf expended, taxed, &c.” 
Here would seem to be an irregularity, either of the Court 
or the Clerk who made up the record, for the matter should 
make a part of the jinal judgment of the Court, whenever 
a writ of return and restitution is awarded; but instead of 
that, it was immediately followed by the calling and em- 
panneling of a jury, to assess “the damage the defendant 
had sustained by reason of the wrongful taking and deten- 
tion of the stock of cattle, under and by virtue of the said 
writ of replevin,” who found that the defendant had sustain- 
ed no damage by reason of the said taking and detention, 
which verdict was, on motion of the said defendant, set 
aside and annulled, and a new assessment of damages was 
ordered. These are all the facts of the case which are deem- 
ed necessary to a decision upon this motion, and the ques- 
tion aow presented for our consideration is, can this ap- 
peal be sustained? Ifit can, this motion should fail; oth- 
erwise it must prevail; and this raises the question wheth- 
er the judgment of the Circuit Court dismissing the suit 
was or was not a final judgment. This Court has already 
ruled, in a late case at Tallahassee, (Carroll vs. Dawkins,) 
that notwithstanding the provisions contained in the first 
section of the act approved January 7th, 1853, Pamphlet 
Laws 1853, page 100, entitled “an act in addition to and 
amendatory of the several acts concerning writs of error 
and appeals to the Supreme Court,” which, amongst other 
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things, enacts that the gr anting of 2 a new tria ‘al may be as- 
signed for error, that a writ of error cannot issue on such 
assigninent until there has been a final judgment entered 
in the case, and the counsel who argued this case for the 
defen lant, seemed to recognize the ruling as correct, by 
contending, (as he did with great zeal and energy,) that 
this was a final judgment. We entertain a different view 
ofit. ‘“ A final judgment is one that puts an‘end to the 
suit.” Bouvier’s Law Dict., title, Judgments Final, page 
550. 

A judgment is defined to be the sentence of the law pro- 
nounced by the Court, upon the matter appearing from 
the previous proceedings in the suit. Har. Law Dict., 
title, Judgment, page 255, 256. It is the conclusion 
that naturally and regularly follows from the premises of 
law, and fact. Jacob’s Law Dict., title, Judgment, page 
551. 

The action of replevin, (the defendant’s counsel very 
properly said,) is an extraordinary remedy, given by the 
statute to establish the right of possession, and to whomso 
ever the Court awards the possession, whether plaintiff or 
defendant, that is the conclusion of law, and it matters not 
whether that right of possession is established either by a 
trial upon the merits or by a default of the plaintiff. eSup- 
pose we admit the premises, does the conclusion that this 
is a final judgment follow? It is precisely because this is 
an extraordinary remedy that it does not,; it will be 
readily admitted that in an ordinary case a judgment dis- 
missing the suit is a final judgment, but the 11th section 
of the act of March 11th, 1845, the act under which this 
suit was brought, (Thompson’s Digest, page 390, No. 4,) 
declares that if it shall appear 1 upon the non-suit of a plain- 
tiff, or upon trial, or otherwise, that the defendant is enti- 

led to a return of the goods, he shall have judgment there- 
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for accordingly, with damages for the taking thereof by the 
replevin, with costs, with a writ of restitution thereupon 
accordingly, unless he shall elect to waive such return, as 
in the next section provided. That next section provides 
that whenever the defendant shall be entitled to a return 
of the property replevied, instead of taking judgment 
therefor, he may take judgment for the value of the proper- 
ty replevied, to be assessed by the Jury. Now it does 
not appear by the non-suit of the plaintiff, or upon trial, 
that the defendant is entitled to a return of the goods; yet 
it does, we think, otherwise very clearly appear that he is 
thus entitled, viz: By the dismissal of the suit for want of 
a sufficient affidavit and bond, (if, indeed, it was for that 
cause properly dismissed,) a matter which, in the present 
aspect of the case, for the purpose of this motion, we are 
obliged to assume. This must be so, or the plaintiff, by 
putting in an insufficient affidavit and bond, might obtain 
possession of the property, accomplish the object of his suit, 
and perhaps leave the defendant remediless, or if not en- 
tirely remediless, he would entail upon him a long and te- 
dious litigation to obtain the possession of his property, of 
which he had been wrongfully dispossessed, through the 
instrumentality of the law, or the value thereof. If these 
views are correct, (and we believe them to be so,) then up- 
on the dismissal of the cause, subsequent proceedings ma- 
terial to the cause, and the interest of the parties, could 
properly have been taken, unless by the appeal the case 
was removed beyond the jurisdiction of the Circuit Court, 
a question which we are not called upon to decide, and if 
we were, a decision of it would not affect the interest of the 
parties upon the present motion, or under our statute in re- 
lation to appeals and writs of error to the Supreme Court. 
(See Thompson’s Digest, page 446, Sec. 1.) An appeal on- 
ly lies upon a final judgment. That statute, Sec. 1, con- 
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tains the only provision of the law of this State authorizing 
an appeal to this Court in a case at law, and it only author- 
izes an appeal in cases where “ a party in either of the cir- 
cuit Courts of this State shall feel aggrieved by a final 
judgment, sentence, or decree made or pronounced by any or 
either of said Courts.” The judgment from which the ap- 
peal in this case was taken, is (as we have shown) not jinal. 
The motion. therefore is sustained. Let the appeal be dis- 
missed and the cause be remanded to the Circuit Court 
from which it came, for further proceedings, in accordance 
with this opinion. er totam Curiam. 





Wiey Danrets Ano Nenomt Dantets, nis Wire, AppEt- 
LANTS, vs. Henry HenpERson, APPELLEE. 


i. By our Statute of December 11, 1824, providing for the foreclosure of mort- 
gages, an anomalous proceeding is authorized, partaking partly of Chancery 
and partly of common law principles. 

2. Under it, upon a petition for the foreclosure of a mortgage given by husband 
and wife, to secure the payment of a note of the husband, and for judgment 
on the note, a judgment or decree of foreclosure may be entered against both 
husband and wife, and a judgment may be entered against the husband on/y 
upon the note, as in other cases, 

3. In such a cgse, it is error to enter a joint ponent against the husband and 
wife. 

4. The wife is a necessary party to the proceeding so far as regards the foreclo- 
sure, but not as to the note. 


Appeal from the Circuit Court of Putnam County. 
The facts in this cause are fully set out in the opinion of 
the Court, to which reference is made. 
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B. M. Pearson for Appellants. 
McQueen McIntosh for Apellee. | 
DOUGLAS, J., delivered the opinion of the Court. 


This is a suit instituted in the Cireuit Court for Putnam 
County, by Ilenry Henderson, against Wiley Daniels and 
Nehomi Daniels, his wife, under the act of December 11, 
1824, “To regulate the foreclosure of mortgages by the 
Courts of common law,” Acts of 1824, page 161; Thomp- 
son’s Digest, pages 37677. A petition was filed in aecor- 
dance with the provisions of the statute, and a copy of the 
original mortgage is set out in the record, from which it 
appears thatthe said mortgage was executed by said Wiley 
Daniels and Nehomi Daniels, his wife, to one R. R. Duke, 
on the 5th day of August, 1852, conveying tothe said Duke 
a negro fellow, named Alexander, to secure to him the 
payment of a promissory note df the same date, given by 
the said Wiley Daniels, for the sum of six hundred and five 
dollars and sixty-three cents, which note was executed by 
the said Wiley Daniels only, to the said Duke, who endors- 
ed it to petitioner, Henderson, to whom he also assigned 
the said original mortgage, which had been duly acknowl- 
edged by the said Daniels and Nehomi, his wife, before a 
Justice of the Peace, who examined the latter separate and 
apart from her husband, when she acknowledged that she 
“ executed the same freely, and without fear, persuasion or 
compulsion of her husband,” after which the said mortgage 
was, in due time, recorded in the proper office ; a summons 
issued and duly served upon the said Wiley Daniels and 
Nehomi Daniels, his wife, but they put in no objection or 
plea in the case. At the late term of the Circuit Court, 
holden in and for the County of Putnam, the cause café on 
for trial ; the defendants were then and there three times 
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solemnly called, and came not, but made default. Where- 
upon an affidavit of the amount then actually due was 
made, a decree or judgment of foreclosure of the equity of re- 
demption in the mortgage was pronounced by the Court, 
and a judgment was entered upon the said promissory note, 
against both the said Wiley Daniels and Nehomi, his wife. 
From this decree and judgment, the defendants have 
brought the case, by appeal, to this Court, upon the follow- 
ing grounds, to-wit: The judgment should have been or- 
dered to be levied first against the goods specifically mort- 
gaged ; 2. The judgment should have been confined to the 
goods and chattels, &c., mortgaged, and not allowed to 
travel in its lien beyond, so as to reach other property of 
the defendants; 3. The judgment should not have been 
against the goods and chattels, lands and tenements, of Wi- 
ley Daniels and Nahomi, his wife, but only against the 
goods and chattels of Wiley Daniels. 

That there is manifest error in this record, no one, we 
think, will deny; but we have been at some difficulty in 
arriving at a conclusion how this error should be correct- 
ed. Were this a suit in Chancery, the difficulty would not 
exist. There are many cases of foreclosure to which the 
statute mentioned is entirely inapplicable and inade- 
quate. For instance, in the case of Wilson, administrator, 
vs. Hayward, 1 Florida Reports, 27, this Court held “ that 
this act may afford a remedy against the mortgagor, but not 
against the asstgnee of the mortgagor,” because the statute 
gives judgment for the debt, which cannot be rendered 
against the assignee of the mortgagor, and that the party 
claiming the foreclosure, under the statute, should be the 
owner of all the demands secured by the mortgage; and in 
the case of Manley and Moseley, administrators, &c., 
against the Union Bank, it held that where the mortgagee 
has elected to proceed at law, and has obtained judgment 
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there upon his debt, he cannot proceed under the statute, 
but should go into Chancery to obtain a foreclosure of his 
mortgage; and owing to the anomolous character of the 
case now presented for our consideration, much doubt was 
at first entertained whether this Court could do otherwise 
than to remand this case to the Court below, with direc- 
tions to dismiss the petition. The wife is a party to the 
mortgage, which makes her a necessary party to the suit, 
so far as the mortgage and foreclosure are concerned, but 
she is not a party to the note, and therefore is by no means 
a necessary party so far as it is concerned, and no judg- 
ment upon that should have been entered against her. 
Were this a case in Chancery, the righ ts of all the parties 
could be adjusted without difficulty, and were it a case at 
common law, this joinder would have been fatal to it. We 
often hear this statute spoken of as providing for the fore- 
closure of mortgages at common law, but it only provides 
for the foreclosure of mortgages in the common law Courts, 
and does not require us to apply to it the strict technical 
rules of the common law, and in the case of Manley and 
Moseley, administrators, vs. the Union Bank, above cited, 
this Court so adjudged, and treated it accordingly. At 
page 185, in discussing a question of pleading under it, the 
Court used the following language, viz: ‘* We do not con- 
sider the ordinary rules of special pleading, or the techni- 
cal rules of practice in ordinary cases at law, applicable to 
a proceeding under our statute of foreclosure. The proceed- 
ing is an anomalous one, for which neither the Courts of 
common law or equity furnish a precedent. And so the ap- 
pellee has treated it, for his petition neither contains the 
essential requisites of a declaration at law nor of a bill in 
Chancery. It contains something of both, but not enough 
of either to stand the test of scrutiny, by the rules of plead- 
ing which prevail in either of those tribunals; and were 
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we to apply that strictness to it which is demanded in re- 
lation to the pleas or objections, the appellee must fail on 
that ground alone, ifonnoother. But wé are not inclined to 
apply a greater degree of strictness to either than is neces- 
sary to subserve the principles of justice and equity. In- 
deed, a more liberal spirit than prevailed in times gone by 
in regard to special pleading, one more consonant with 
the spirit of the: age, seems everywhere to be gaining 
ground, and we feel warranted in departing from those 
strict, techuical and rigid rules which were formerly ap- 
plied to this science, whenever such departure may facili- 
tate the attainment of justice, without endangering any of 
its principles, and our Legislature has left us an open door 
for so deing.” Were this case to be sent out of Court, it 
would be in compliance with some of those strict and tech- 
nical rules ; but we think we can avoid that, without en- 
dangering any of the principles of justice, and we are there- 
fore disposed to carry out in this case the principles enun- 
ciated in the one last cited. 

We have said that the wife is a necessary party so far as 
the mortgage and foreclosure are concerned. Making her 
a party to the judgment on the note, and a note, tuo, in the 
execution of which she never joined, is an error that most 
surely would strike any lawyer at the first blush, and must, 
we think, have escaped the notice of the learned Judge who 
rendered the judgment. 

There is also error in the direction of the Court as to 
the property on which the execution that should issue on 
the judgment was to be levied. The statute expressly pro- 
vides that “ the judgment of the Court on the foreclosure 
of a mortgage, shall in all eases be entered up and filed, 
and execution shall issue thereon as in other cases.” The 
safest course is to follow that express provision. 
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The judgment should have been against Wiley Daniels 
only, and entered up as in other cases. 

Let the judgment or decree of foreclosure be affirmed, 
and the judgment on the said promissory note be reversed, 
and the cause be remanded to the Court below, with direc- 
tions to enter up a judgment on said note against Wiley 
Daniels only, in accordance with this opinion. 

The appellee to pay the costs to be taxed. er totam 
Curiam. 





Joun M. Pons, Piaintirr 1n Error, vs. Isatan D. Hart, 
DrFEeNDANT IN Error. 


1. Where a party has substantially the benefit of a paper as evidence before the 
jury, the case will not be reversed because it was not formally read, or be- 
cause the Court had rejected it as evidence in the previous progress of the 
trial. 

2. Ifa particular defence be refed upon as conclusive, it should be presented in 
the Court below, by pleading, instructions to the jury, or motion for a new 
trial, and not originally in this Court, as a ground of reversal. 

3. The Supreme Court have no power to consider the weight of evidence as if 
they were ajury, and can only do so when the question is presented to them 
on motion for a new trial, or other appropriate manner. 

4, The facts of the case are brought before this Court by the Bill of Exceptions, 
and the Court is confined to the questions presented by it. 


This was a writ of error toa judgment of the Circuit 
Court of Duval County, rendered Fall Term, 1853. 

Hart instituted in the Court below an action of replevin 
against Pons for the recovery of three negro slaves. The 
transcript of the record does not embrace a copy of the 
writ, but it appears that a declaration was duly tiled, and 


that Pons, the defendant, appeared and pleaded “of 
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guilty.” A trial was had and judgment rendered in favor 
of Hart. The following bill of exceptions was signed by 
the Court and made a part of the record : 

Upon the trial of said cause, the defendant, to maintain 
the issue on his part, offered to give in evidence the writ 
of replevin in the case of William Proctor vs. Isaiah D. 
Hart, and the return of the Sheriff thereon, and to prove 
by the evidence of George H. Smith that fhe slaves in con- 
troversy in this case, are the identical slaves taken out of 
the possession of the said Isaiah D. Hart, by the said writ 
of replevin ; that they were delivered to the said William 
Proctor by virtue of said writ and in obedience thereto ; 
to which evidence and every part thereof, the counsel for 
the plaintiff objected. The Court sustained the objection 
and ruled out the evidence, and the counsel for the defend- 
ant excepted. 

And hereupon an agreement was entered into and sign- 
ed by the counsel of both plaintiff and defendant in the ca- 
ses of I. D. Hart vs. Pons and William Proctor ys. I. D. 
Hart, as follows, viz: 








William Proctor, 
vs. Replevin for Slaves. 

Isaiah D. Hart. | 

It is agreed between the counsel in this cause that the 
jury now empanneled in the case of Isaiah D. Hart vs. John 
M. Pons, be also sworn in this cause, and that the same be 
submitted to them, and that the Court render such judg- 
ment in both causes as may seem right and proper from 
the finding of the jury. 


SANDERSON & CALL, 
For Isaiah D. Hart. 
PHILIP FRASER, 
- For Proctor & Pons. 
Under which said agreement both the said cases were 
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submitted to the same jury which had been sworn in the 
case of I. D. Hart vs. Pons, and in the progress of the trial 
George H. Smith was introduced and sworn as a witness, 
and upon the writ of replevin in the case of William Proc- 
tor vs. I. D. Hart being placed in his hands, he testified 
that he executed the same, as sheriff of Duval County, by 
taking the said negroes mentioned therein and delivering 
them to said Proctor, and that they were the same negroes 
mentioned in the writ of replevin in the case of Hart vs, 
Pons, and thereupon, after hearing the other evidence in 
this cause, the jury having found a verdict for the plaintiff, 
the counsel for the defendant prayed the Court to sign and 
seal this bill of exceptions, which is done accordingly. 





The following assignment of errors was filed by the 
plaintiff in error : 

The Court erred in entering judgment on the verdict of 
the jury in the Court below, because it does not appear 
by the record that any writ of replevin was issued in this 
case, or that the negro slaves in controversy were taken by 
the Sheriff in the execution and service of such writ. 

The Court below erred in ruling out the evidence offered 
by the defendant, to-wit: The writ of replevin in the case 
of William Proctor vs. Isaiah D. Hart and the return 
of the Sheriff thereon, and the evidence of George H. 
Smith, showing that the slaves in controversy in this case 


-were the identical slaves taken out of the possession of the 


said Isaiah D. Hart by the said writ of replevin; that they 
were delivered to the said William Proctor by virtue of 
said writ and in obedience thereto. 


Philip Fraser for Plaintiff in Error, 


G. W. Call for Defendant in Error. 
10 





460 SUPREME COURT. 





Pons vs. Hart—Opinion of Court. 


— —— ———————————————————eeee 





BALTZELL, C. J., delivered the opinion of the Court. 


This was an action of replevin, instituted by Isaiah D. 
Hart, to recover from John M. Pons three negro slaves, 
which he alleges he took from him and unjustly detains. On 
the trial defendant, “to maintain the issue on his part, 
offered to give in evidence the writ of replevin in the case 


of William Proctor vs. Isaiah D. Hart, and the return of 


the Sheriff thereon, and to prove by the evidence of George 
H. Smith that the slaves in controversy are the identical 
slaves taken out of the possession of Hart by the said writ 
of replevin, which were delivered to Proctor by virtue of 
the writ; but the counsel of plaintiff objected, and the 
Court sustained the objection.” 

This is assigned for error in this Court by Pons, and has 
been pressed with some zeal on the part of counsel. It 
is insisted on the part of Hart that if there was error in 
this ruling, it was cured by the action of the Court in the 
further progress of the trial, “‘ as Smith was introduced as 
a witness, and upon the writ of replevin in the case of Hart 
and Proctor being placed in his hands, he testified that he 
executed the same, as Sheriff of Duval County, by taking 
the negroes mentioned therein and delivering them to Proc- 
tor, and that they were the same negroes mentioned in the 
writ of replevin in the case of Hart and Pons.” 

There is no complaint as to the non-admission of Smith’s 
testimony ; the objection is that the writ of replevin was 
not read in evidence. 

It is true, this does not appear in express terms to have 
been read, yet defendant seems to have had the benefit of 
it before the jury. It was “ placed in the hands of the wit- 
ness, the Sheriff, and he testified that he executed it,” &c. 


Now it is scarcely credible that in this state of the case de- 


fendant was prevented from availing himself of the fact that 
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there was such a writ. Moreover, the admission of Smith’s 
evidence, with the use of the writ, was such an indication 
of the disposition of the Court to admit the writ also, that 
if there was a failure to get it before the jury more fully, it 
can scarcely be regarded as the fault of the Court, or an er- 
ror for which the judgment should be reversed. In the 
ease of Morrison vs. Call, recently tried at Tallahassee, the 
Court decided that the admission of testimony rejected at 
a former stage of the trial, cured the error, and we see no 
reason to doubt the correctness of the ruling. We are of 
opinion, then, that there is no error in thisassignment. It 
is proper to remark that appellant’s counsel contend that 
Smith’s evidence was not introduced at their instance, but 
in this we suppose they are mistaken. It is certainly not 
in favor of Hart. It forms the ground of defence of Pons ; 
indeed, the only position assumed in his behalf. 

It is also said that this evidence was applicable to the 
ease of Hart and Proctor, and not designed for that of Pons 
vs. Hart. 

If so, the bill does not present that aspect, and the ques- 
tion naturally arises why evidence used in the one case is 
incorporated into and made part of the other? Whether 
the writ and evidence of Smith should have the effect con- 
tended for, of concluding the case, is not for our considera- 
tion. We are confined to the questions made by the bill of 
exceptions. See Gray vs. Belden, 3 Florida Reports, 114; 
Exparte Crane, 5 Peters, 199; 4 How., 298, 401, 292, 418, 
541; 1 Leigh, 86; 1 Wend., 418; 14 John., 304; 1 Cowen, 
622, and the opinion pronounced in the case of Proctor vs. 
Hart at the present term. 

A party having a defence has the right, through his 
pleadings, and through instructions proposed during the 
trial, to obtain a decision as to its effect. If conclusive, 
(as alleged in the present instance,) he may insist on the ~ 
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Jourt’s so declaring, and if they refuse, or make an erro- 
neous decision, he may appeal to the Supreme Court to cor- 
rect the error. 

He may, however, if he prefers, submit the matter to 
the arbitrament of the jury, taking the chances of their de- 
ciding in his favor. Nor is he confined even to this; for 
if the jury find against him, he may apply for a new trial, 
and present the decision on this also to the appellate Court 
for review. Such is the mode and process by which the 
rights ofthe citizen are asserted and maintained in the 
Courts. Ifnone of them are adopted, he may be regarded 
as waiving his objections, or as being content with the de- 
cision. In the present case we perceive no plea, no in- 
struction proposed, nor any motion made for a new trial. 
In the absence of all these, we are asked to regard a piece 
of testimony introduced by one of the parties as conclusive, 
without any knowledge or information as to that produced 
by the other, and to reverse the case on that account. If 
the whole testimony were before us in the bill of excep- 
tions, we have nosuch power. Toan application of like 
kind, the Supreme Court of the United States, in the case 
of Hapburn vs. Dubois, made this response: “In urging 
upon this Court a review of the parol evidence in the record, 
we think the counsel of the plaintiff in error have asked us 
to transcend the limits prescribed to our action on ques- 
tions of fact, by an uniform course of decision from the first 
organization of this Court, which has been repeatedly de- 
fined in our opinions during this term, unanimous on the 
law, though sometimes differing in its application to par- 
ticular cases. 

“Tf our past course of adjudication has not sufficed to sat- 
isfy the bar as to what we have considered our most solemn 
daty, and if it is yet an open question as to what is the line 
which the law has drawn between those questions of fact 
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cognizable only by the jury below, and questions arising 
on the joint action of the Court and jury in that Court, 
whose record we judicially inspect, on error, it will be use- 
less to close it by any opinion to be delivered in this case.” 

They then assert that they are expressly prohibited by 
the provision of the Constitution of the United States se- 
curing the right of trial by jury, from considering the sub- 
ject in the manner proposed. 12 Peters, 375-6. 

This Court has also declared its deliberate purpose to 
maintain the like provision in our State Constitution. Flint 

tiver Steam Boat Co. vs. Roberts & Co., 2 Fla., 102. 

Ir addition to this, it is very clear that such a review by 
an appellate Court invokes the exercise of original juris- 
diction, whilst that of this Court is carefully declared by 
the Constitution of the State to be “ appellate only,” orig- 
inal jurisdiction being conferred upon the Circuit Courts. 
See Constitution of the State. 

We have not thought proper to, decide the point, argued 
with great force and ability on the part of defendant in 
error, that under no circumstances was this writ of replev- 
in admissible in evidence, being satisfied with the conclu- 
sive view already taken of the subject. 

This case has been argued as if a cross replevin had been 
issued, and complaint is made of the hardship and irregu- 
larity of the proceeding, but the record does not present it 
in that light. The appellant shows no connection with 
‘Proctor, nor interest, nor right in him, nor any body else. 
If in fact a cross replevin had been issued, the remedy and 
power of the Court might have been complete to prevent 
injury. The Supreme Court of New York superseded a 
writ of replevin issued by defendant to obtain a re-deliver- 
ance of the property taken from him by writ of replevin. 
Morris vs. DeWitt, 5 Wend., 70. 

It is not necessary to decide that a like course would be 
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appropriate under our statute We may be permitted to 
say, however, thatthe statute in our opinion is very im- 
perfect, and to express the fear that it may be made the 
instrument of great injury and injustice. To allow the 
possession of personal property to be taken from a defend- 
ant under a mere affidavit, and to remain with plaintiff un- 
til after trial, under our tardy system, is to give a de- 
cided advantage to one party. The New Yorkstatute pro- 
vides for an immediate trial when a claim of right is putin 
by the defendant, and prevents also the change of posses- 
sion until after the decision. | 

The writ of replevin is not copied into the record, and 
counsel for appellant taking it for granted that none ever ex- 
isted, now insists that the judgment, on this account, is in- 
valid. In this we think he is mistaken. That there was a 
writ, is very manifest, from the whole record. The affida- 
vit and bond on which it was issued are before us, and it 
is very clear if there was no writ plaintiff effected no ob- 
ject of his suit, and there was actually no contest between 
the parties. But the Sheriff, Smith, whose testimony we 
have already given, speaks of the writ and of the negroes 
mentioned in it, as being the same as in the case of Proctor 
and Hart. Ifthere was no writ, and it was important, de- 
fendant should have filed his plea to that effect, or moved 
to set aside the proceeding. Instead of this, he has plead in 
chief, thus avoiding all objection tothe preliminary proceed- 
ing. Nor do we see how the writ is material to the questions 
presented in this Court, no motion having been made con- 
nected. with or dependent upon it. But supposing it to be 
material to some question to be decided in this Court, and 
it was apparent that it had been lost from the files, would 
the Court on this account reverse the judgment? Obvi- 
ously not. It would be opposed ‘to every sense of proprie- 
ty to make the rights of parties dependent upon mere acci- 
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, dent or chance. Papers when filed with the Clerk are in 
the custody of the law, and iflost or mislaid, the Court will 
exert itself to have them replaced, or to have a substitute 
for them, so as to prevent injury. If this paper were at all 
material to any question before us, we should not hesitate 
to continue the case, to enable the parties to supply the 

» 4 deficiency. 
We are therefore of opinion that there is no error in the 
judgment of the Court below, and that the same be affirm- 
ed, with costs. 





Wituiam Procror, Puarnrirr wy Error, vs. Isaran D. 
Hart, Derenpant in ERRor. 


1. A refusal to give instructicns on a mere abstract proposition, not based on any 
4 color of evidence, affords no ground of exception. 


to 


. And even where a charge is given to the jury which is entirely abstract, or out 
of the case, so as not to affect it, although the charge be erroneous as a pro 
position of law, yet this will not constitute a ground of exception, 

g. The party excepting must, at his peril, place as much in his bill as shows that 
the Court did err to his prejudice; for the presumption is in favor of the rec- 
titude of their proceeding, and all decisions made will be presumed correct 
until the contrary appear. 

4. Wherefore if the evidence on which instructions to the jury were intended to 
bear, be not presented by the bill, the Court will not adjudge such instrue- 
tions erroneous. 

While the Court recognizes the doctrine that upon a writ of error it is within 
its province to look beyond the bill of exceptions, and to consider errors ap- 
parent upon the face of the record, yet this must be limited to such errors 
only as have not been waived by the pleadings. 


a 


6. And therefore where a plaintiff, instead of demurring to a plea, replies to the 
same, it is too late to make the objection in this Court that the plea is bad. 


Mem.—lIt is the exclusive right of the Clerks of the Supreme Court to furnish the 
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copies of the record required by the rule to be prepared for the use of the 
Judges, and the compensation thereof constitutes a perquisite of their offices. 


This was a writ of error toa judgment of the Circuit 
Court of Duval County. 

The errors assigned in this case are based upon the char- 
ges given by the Court below, and upon the refusal of the 
Court to give in charge to the jury instructions asked for 
by Plaintiff in error. The bill of exceptions, which was 
made a part of the record, does not embrace the evidence 
upon which the charges given by the Court were predica- 
ted, nor is there any evidence in the record to show that the 
instructions asked for by plaintiff were relevant or mate- 
rial, or other than abstract propositions. 

The fourth plea of defendant, which is alleged to be bad, 
was replied to by plaintiff, and no objection thereto, by 
demurrer or otherwise, seems to have been made in the 
Court below. 


Philip Fraser for Plaintiff in Error, 
G. W. Cali for Defendant in Error. 
DuPONT, #., delivered the opinion of the Court. 


This case is brought up from the Circuit Court of Duval 
County, by writ of error, and the only errors assigned are 
the exceptions set forth in the bill of exceptions, which 
constitutes a part of the record before us. In looking into 
the record, a difficulty is presented at the thresh-hold, 
which, in the opinion of the Court, is decisive of this case. 
The matters complained of as error, are confined exclusive- 
ly to the several “ charges” of the Court below, as given 
and refused, and the bill of exceptions incorporates no por- 
tion of the evidence upon which the charges were predica- 
ted. Ifin this state of the record the Court were to pro- 
ceed to examine the propriety of those charges, they could 
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view them only as abstract propositions; but itis a well 
established principle that a refusal to give instructions 
prayed for on a mere abstract proposition, not bottomed 
on any color of evidence, will be no ground of exception, 
(Hamilton vs. Russell, 1 Cranch, 309 and 318; Greatham 
vs. Brown, 5 Munroe, 280, 282 ;) and even where a charge 
is given to the jury which is entirely abstract, or out of the 
case, so as not to affect it, although the charge be errone- 
ous as a proposition of law, yet this will not constitute a 
good exception. Vide 3 Philips on Evidence, (Cowen and 
Hill’s Notes,) 787, citing the following cases: Clarke vs, 
Dutcher, 9 Conn. R., 674; Smith vs. Carrington, 4 Cranch 
R., 62; King vs. Kinney, 4 Hamm., 81; Wardell vs, 
Hughes, 3 Wend. R., 418; Broflit vs. Williams, 1 Yerger, 
89; Norton ys. Saunders, 1 Dana R., 14, 15. ‘ At com- 
mou law, a writ of error lay for error in law apparent on 
the record, and not for error in law not apparent upon the 
record. Ifa party allege any matter of law at the trial, 
and was overruled by the Judge, he was without redress, 
the matter not appearing” on the record. (2 Institutes, 
42.) To remedy this evil, the statute was passed which 
gives the “ bill of exceptions,” through the instrumentality 
of which the party aggrieved is entitled to make such ru- 
lings of the Judge matter of record, which but for the stat. 
ute would have remained in pas. The office of the bill of 
exceptions is very clearly defined in 3 Philips on Evidence, 
(Cowen & Hill’s Notes,) at page 790, and it is there stated 
as follows: “If the bill be not tacked tothe record, it 
should set out the whole proceedings previous to the trial, 
but otherwise it begins with the proceedings, after issue 
joined, and in either case it goes on to state the circum- 
stances upon which it is founded, as that a witness was 
ealled to establish certain facts, or evidence offered, or 
challenge made, or demurrer tendered ; the allegations of 
11 
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counsel respecting the competency of the witness; the 
admissibility of the evidence, or legal effect of it, &c. ; 
the opinion of the Court or Judge; the exception of the 
counsel to the opinion, and the verdict of the jury,” (citing 
Bul. N. P., 317, 319; Tidd Prac., 788; 2 Dunlap Prac., 
643 ; Swift’s Ev., 168.) 

The consequence to the appellant of a defective bill of 
exceptions, is also stated in the same authority, and is 
thus set forth: “The party excepting must, at his peril, 
place so much in his bill as shows that the Court did err 
to his prejudice, for the presumption is in favor of the rec- 
titude of their proceeding, and all decisions made will be 
presumed correct until the contrary appear. (Citing Rich- 
ardson vs. Dennison, 1° Aik., 20; Adams vs. Ellis, ib., 24; 
Eaton vs. Houghton, ib., 380; Stearns vs. Warner, 2 ib., 
‘26; Snowden vs. Warder, 3 Rolle, 1; Harrison vs. Baker, 
1 J.J. Marsh., 317, 318; King vs. Kinny, 4 Hamm., 81; 
McDougal vs. Fleming, 4 ib., 388; Ingraham vs. White, 2 
Miller, 294-8; Reynolds vs. Rogers, 5 Ham., 169, 171.) 
‘In other words, nothing must be left to conjecture, and 
if the bill be so loosely drawn as to leave the matter in 
doubt, the proceeding below will be sustained, notwith- 
standing there be some reason to suspect that error might 
have intervened.” Citing Adams vs. Ellis, 1 Aik., 24; 
Eaton vs. Houghton, ib., 380. And again—‘ Most of our 
Courts have acted upon the principle above stated, of pre- 
suming that the Court below did right until the contrary 
expressly appear. Accordingly it has been held that ifthe 
evidence on which instructions to the jury were intended 
to bear be not presented by the bill, the Court will not ad- 
judge such instructions erroneous. (Citing Harrison vs. Ba- 
ker, 1 J.J. Marsh., 317, 318.) And again— When in- 
structions were asked for upon certain facts, it appears 
necessary to set forth in the bill that evidence of such facts 
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was given tothe jury. (Citing Vasser vs. Smith, 6 Cranch 
R.. 226, 233, Note.) 

We have not had access to all of the cases cited, but 
so far as we have, we find that they fully sustain the princi- 
ples enunciated. And, indeed, if there ever was any doubt 
as to the correctness of these principles, that doubt, so far 
as it might affect this cause, has been removed and the 
doctrine settled, by the ruling in the case of Dorman vs. 
The Executor of Francis Richard, (1 Florida Reps., 297.) 
In that case the Court say—* For aught that appears to 
the contrary, other proofs besides the note in question may 
have been presented on the trial below, and such as may 
have influenced or determined the verdict and judgment ; 
and there is nothing to show that such proof, if so present- 
ed, was inadmissible, or otherwise exceptionable at law. 
In the absence, therefore, of a bill of exceptions showing 
the testimony exhibited, the presumption is that there was 
full and adequate evidence before the jury to warrant and 
support the verdict,” &c. 

But if we were without precedent or authority on the 
point, the doctrine is too obviously based upon sound 
reason to admit ofa doubt. As a jury cannot be called 
upon to render a verdi¢t but upon the facts of the case, as 
made known to them through the evidence, so every charge 
of the Judge, if applicable, must be predicated upon those 
facts ; and in order to obtain the benefit of the supervisory 
power of the appellate tribunal, the party invoking the 
same must put the Court in possession of those facts, duly 
authenticated. This brings us to the consideration of the 
question as to what may be deemed a due and proper au- 
thentication of the evidence used upon the trialin the 
Court below. It seems to have been taken for granted by 
the counsel who prepared the bill of exceptions, and who 
superintended the making up of the record for the Court, 
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that it was sufficient if the evidence used or alleged to have 
been used upon the trial should appear in and form part of 
the record so certified to by the Clerk of the Circuit Court, 
without having the same incorporated or even referred to 
in the bill of exceptions. Such a practice, if sanctioned, 
would obviously lead to great looseness and uncertainty, 
and might work irreparable injury to parties litigant ; for it 
would be to substitute the testimony of the Clerk as to what 
evidence was submitted to the jury, for that of the Judge, 
who, and who alone, (except in the case provided for in the 
statute, vide Thomp. Dig., 351, Sec. 3, part 1,) is authorized 
to attest that matter. Indeed, it is wholly beyond the 
province of the Clerk, in the exercise of his official duty, to 
certify to the existence of any matter whichis not a matter 
of record, and it will scarcely be pretended that the evi- 
dence given in the trial of a cause is a matter of record un- 
til it shall have been made so by being incorporated intoa 
bill of exceptions, duly signed and sealed by the Judge, or by 
three by-standers, as is provided for in the statute. The 
danger of adopting so loose a practice is forcibly illustra- 
ted by an inspection of the record beforejus. To several 
of the interrogatories it appears that exception was taken in 
writing, before the issuing of the commission, but there is 
nothing in the record to show whether those exceptions 
were sustained or overruled by the Court, and it is there- 
fore left in doubt whether the entire depositions, or only a 
portion, were used as evidence on the trial. 

It was further contended by the counsel for the appellant 
that this ease having been brought up by “ writ of error,” 
it is the province of the appellate tribunal to look be- 
yond the bill of exceptions, and to consider any error which 
might be apparent upon the face of the record, and the at- 
tention of the Court was called to the fourth plea, which 
it was insisted was bad. 
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The Court fully recognizes the doctrine, that upon a writ 
of error it is its province to look’ beyond the bill of excep- 
tions and to consider errors apparent upon the face of the 
record ; but while they recognize the doctrine, they do not 
think that the error complained of, (even if it is an error,) 
is such as would justify a reversal of the judgment. At 
most the plea, if bad, was so only in presenting an imma- 
terial issue, which did not affect the merits of the cause. 
If the plaintiff below was desirous of obtaining the judg- 
ment of the Court upon the plea, his proper course of pro- 
ceeding would have been to have demurred to the same, 
and this would have raised a question of law, of which he 
might have availed himself in this Court; but by replying 
to the plea, he waived his demurrer, and consequently lost 
any benefit which might have otherwise resulted to him. 
Vide Mitchell vs. Chaires, 2 Fla. R., 18, and Mitchell vs. 
Cotten’s Ex’r., 2b. 136. 

We are of opinion that as the case is presented to us by 
the record, there is no error in the judgment of the Court 
below ; therefore let the judgment be atlirmed with costs. 


Mem.—U pon this case- being called, the Court was pre- 
sented by the counsel for the appellant with three copies 
of the record filed in this Court, which were made out and 
certified to by the Clerk of the Circuit Court. A question 
was thereupon raised by the Clerk of this Court as to his 
right to furnish the copies required by the rule to be fur- 
nished to the Judges. The Court decided that the furnish- 
ing of the copies is not only a perquisite of his office, but 
that his certificate is necessary to give authenticity to 
them. 








DECISIONS 


OF THE 


Supreme Court of Florida, 


AT 


MARCH. TERM, 1854, 
HELD AT TAMPA. 





Crawrorp snp Seat, APPELLANTS, vs. JoHN WATERSON, 
APPELLEE. 


1. Trespass will lie in favor of one having possession, against a wrong doer. 

2. Trespass vi et armis, and not case, is the appropriate remedy, where the inju- 
ry is immediate and direct. 

8. Where there is a wrong there is a remedy, and the State Courts are compe- 
tent to give redress in all cases in which exclusive jurisdiction is not given to 
the Federal Courts. 

4. If a wrong or injury be done by an officer of the General Government, without 
authority, he is liable, like any other citizen, to be sued in the State Courts. 


This was an action of trespass on the case. The injury 
complained of, was the unlawful seizure and taking away 
of sixty thousand feet of lumber. The allegation in the 
first count of the declaration is, ‘ that under the authority 
of the Quarter Master of the United States, they received 
permission to cut lumber off the military reserve, and in 
pursuance of such order, they did cut sixty thousand feet 
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of lumber, when defendant, without authority, took the 
same and held the same in his custody until sold.” 

The second count alleges that “‘ when the seizure was 
made, the plaintiffs cleared by their: mill $25 a day, and 
would have continued to do'so for a long space of time, had 
they not been compelled to desist, by the seizure of defend- 
ant and his pretended authority as timber agent.” 

The third count alleges that by reason of the seizure, 
plaintiffs incurred great expense, in going to Washington, 
and also that during their absence their dwelling house was 
destroyed by fire. 

To this declaration the defendant demurred, which was 
sustained by the Court, on the ground “that the Court 
had no jurisdiction, for the reason that the cause of action 
originated exclusively under the laws and regulations of 
the United States.” From this judgment the plaintiffs ap- 


pealed. 
BALTZELL, C. J., delivered the opinion of the Court : 


This was an action of trespass on the case, instituted by 
the plaintiffs to recover damages for the injury sustained 
by them in the unlawful seizure and sale of a quantity of 
lumber. 

The defendant demurred to the declaration, assigning 
various grounds of objection. 

The Court sustained the demurrer and dismissed the 
case, on the ground “ that the Court had no jurisdiction, for 
the reason that'the cause of action originated exclusively 
under the laws and regulations of the United States.” 

We are clearly of opinion that for an injury to and dam- 
ages sustained by a party, the proper remedy and redress 
is by suit in.the State Courts, and that the Court erred in 
dismissing the case upon this ground. The suit is based 
upon the allegation that the defendant, without any lawful 
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authority, seized the lumber. If this allegation be true, he 
was justified by no law or regulation of the United States, 
and was clearly liable for the injury done. Ifthe defend- 
ant could show that in the action leading to the injury com- 
plained of, he acted under lawful authority from the Uni- 
ted States, this would avail him as Well in the State as in 
the Federal Courts. We know of no exemption from suit 
in the State Courts against individuals for wrong, except in 
certain cases specially enumerated in the Constitution of 
the United States, where exclusive jurisdiction is given to 
the Federal Courts. The general principle is that, there is 
no wrong without a remedy. 

Suits are brought daily in the State Courts for injuries 
done by officers of the Government of the-United States, 
whether for injuries to the person or property of the citizen, 
and in many cases the party would be remediless, unless 
his action were brought there. 

The Federal Courts are Courts of limited jurisdiction, and 
their doors are closed to the citizen for most purposes ; 
they are designed for the citizens of other States; or aliens, 
whose right to sue must appear by a declaration of their 
character on the face of the proceedings, to give jurisdic- 
tion. Our Courts, on the contrary, are Courts of general 
jurisdiction, free to every one to obtain redress whenever 
injury or damage is done. We do not, then, agree to the 
ruling of the Court below in this respect. Stewart vs. 
Preston, 1 Florida. 

We are, however, of opinion that the demurrer was right- 
ly decided, for other reasons. The injury complained of 
was a trespass, and a suit of that kind, or in trover, or re- 
plevin, should have been brought, and not an action on the 
case. Slocum vs. Maybury, 2 Wh.,1; Gelston vs. Hoyt, 
3 Wh., 246. 

The plaintiffs allege “that under the authority of the 
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Quarter Master of the United States they received permis- 
sion to cut Inmber off the military reserve, and in pursu- 
ance of such order, they did cut sixty thousand feet of lum- 
ber, when defendant, without authority, took the same, and 
held the same in his custody till he sold them.” Here we 
perceive “an injury in its character forcible, and occasion- 
ed: immediately by the act of defendant, in which case the 
action of trespas vi ct armis is the properremedy.” 1 Chit- 
ty Pl., 142. 

Nor is it necessary that actual force be proved in case of 
trespass for the asportation of goods. 10 Mass., 125. 

The distinction is between acts that are “ immediate and 
direct,” in which trespass is the appropriate remedy, and 
such as are mediate and consequential, in which case lies. 
1 Chitty, 142. ; 

As to the interest of the plaintiff, trespass will lie in fa- 
vor of one having possession, as against a wrong doer. 1 
Chitty, 196; n. 2, 202-3. 

There is no precedent in an action on the case for inju- 
ry, like the present, whilst in trespass there is no lack of 
them. ‘Trespass is the péculiar remedy for injuries done by 
persons acting under the color-of authority. 1 Chitty, 210; 
Gelston vs. Hoyt, 4. Cond. Reps. 8. C. U. S., 246; 3 Wh., 
246. 

It is proper to say that there is an allegation in the count 
alluded to that the lumber was disposed of at public sale, 
and purchased by defendant himself, but this does not al- 
ter the character of the injury or of the remedy. 

Thesecond count alleges that “ when theseizure was made, 
the plaintiffs cleared by their Mill $25 a day, and would. 
have continued to do so for a long space of time, had they 
not been compelled to desist, by the seizure of defendant, 
and his pretended authority as timber agent.” What ef- 
fect this might have, in an action of trespass, to enlarge 
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the damages, it is not for us to decide on the present occa- 
sion; but this much we are satisfied, that it does not con- 
stitute a substantive ground of action, of itself. Courts 
give redress for injuries actually sustained, not for such as 
are speculative or suppositious—not for that which a party 
might by possibility make or have made. 

We are of opinion that the third count, or remainder of 
the declaration also is insufficient, and does not constitute 
a valid cause of action against defendant, for the causes al- 
ready assigned. 

The expense of going to Washington, and the loss of the 
dwelling house by fire, are not so connected with the act of 
trespass or injury as to constitute a cause of action, if in- 
deed they could be used to increase the damages in an ac- 
tion of trespass. ; 

The judgment will be affirmed, with costs. 





Henry N. Crarke, Apretiant, vs. Perry G. Wart, Ap- 
PELLEE. 


After a plea of set-off pleaded, and before the cause is submitted to the Jury, the 
plaintiff has a right to take a non-suit. 


Appeal from Hernando Circuit Court. 

The plaintiff instituted in the Court below an action of 
assumpsit, to which the defendant pleaded a set-off. Be- 
fore the cause was submitted to the Jury, the plaintiff ask- 
ed leave to take a non-suit, which was refused by the Court. 
This ruling of the Court is assigned for error. 


DuPONT, J., delivered the opinion of the Court : 


This case is brought up by appeal from the Circuit Court 
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of Hernando County, and the only question which has been 
submitted for our decision is as to the right of a plaintiff to 
discontinue his action after a plea of set-off has been filed 
by the defendant. 

This question has already been settled, by the adjudica- 
tion in the case of Buffington vs. Quackenboss, (5 Florida 
Reps., 196,) and we see no good reason for disturbing that 
decision. In the case referred to, the defendant in the 
Court below pleaded, by way of set-off, an open account 
which exceeded in amount the plaintiff’s demand. At the 
trial term, the Court, upon motion of the plaintiff, ordered 
the cause to be dismissed, to which the counsel for the de- 
fendant excepted, and assigned the same as error. The 
Supreme Court sustained the judgment of the Court below, 
and thereby affirmed the right of the plaintiff to discontin- 
ue his action, notwithstanding a plea of set-off had been 
filed. 

In the case now before us, fhe error assigned is the re- 
fusal to permit the plaintiff to take a non-suit before the 
cause had been submitted to the jury, and thus it will be 
seen that the points made in the two cases are identical. 

Let the judgment be reversed, with costs, and the cause 
remanded for such further proceedings as may not be ine 
consistent with this opipion. 











